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Board of Zoning Adjustment 
Staff Report 
June 16, 2014 

 
 

 
 
 

 
REQUEST 

 

 Conditional Use Permit (CUP) under Sec. 4.2.36 of the Land Development Code adopted by the City of 
Middletown to allow a nursing home. 

 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed structure to encroach into the required 50-
ft. east side yard.  The requested setback is 32.84 ft., at its closest point, a variance of 17.16. ft. 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow parking, maneuvering, a transformer pad and penetrator 
pad to encroach into the required 50-ft. west side yard.  The requested setback is 30 ft., a variance of 
20 ft. 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed structure, to encroach into the required 
50-ft. rear yard.  The requested setback is 38.04 ft., at its closest point, a variance of 11.96 ft. 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed dumpster and pavement to encroach into 
the required 50-ft. rear yard.  The requested setback is 36 ft., a variance of 14 ft. 
 

 Waiver of Sec. 10.2.4.B. of the LDC to allow more than a 50% encroachment of an LBA onto a utility 
easement along English Villa Dr. 

 
 
Variances 

 
 
 
  

Location Requirement Request Variance 

Side yard (east property line) 50 ft. 32.84 17.16 ft. 

Side yard (west property line) 50 ft. 30 ft. 20 ft. 

Rear yard (structure) 50 ft.  38.04 ft.  11.96 ft. 

Rear yard (dumpster and pavement) 50 ft.  36 ft.  14 ft. 

 

Case No: 14CUP1004 
Project Name: Clarity Pointe 
Location: 13700 English Villa Dr. and 101 English Station 

Wy. 
Owner(s): BDCD – BrightPointe, LLC. 
Applicant: GBS Engineering 
Representative(s): Bill Bardenwerper, Bardenwper, Talbott & 

Roberts 
Jurisdiction: Louisville Metro and Middletown 
Council District: 19 – Jerry Miller 
 20 – Stuart Benson 

Case Manager: Latondra Yates, Planner II 
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CASE SUMMARY/BACKGROUND/SITE CONTEXT 
 
The CUP, variances and waiver are for construction of a 45,000 sf., 1-story, 60-room dementia care facility on 
3.75 acres.  The plan indicates that there will be 60 rooms.  The proposed 43 parking spaces is close to the 
39-space minimum.  The maximum allowed is 108 spaces.  There is are existing utility easements along 
English Willa Dr. that will encroach by more than 50% into the required 10-ft. VUA LBA. 
 
The site is zoned R-5A in the Neighborhood Form District (NFD).  To the north, across English Villa Dr., is 
property zoned C-1 and C-N.  To the south, east and west are property zoned R-5A (Landis Lakes Patio 
Homes and Condominiums).     
 
A Revised Detailed District Development Plan will also be reviewed by the Development Review Committee 
June 18.  The site was previously approved as the Villages of English Station for condominium duplexes under 
dockets No. 9-65-05 and 10-41-05.   
 
 
 

LAND USE/ZONING DISTRICT/FORM DISTRICT TABLE 

 
 
 

PREVIOUS CASES ON SITE 
 
9-65-05 and 10-41-05, Change in zoning from R-4 and C-1 to R-5A, C-1 and OR-3 and a subdivision (Villages 
of English Station II) for multi-family, office, bank, retail and veterinary office. 
 
 

 
INTERESTED PARTY COMMENTS 

 
No comments received. 
 
 

APPLICABLE PLANS AND POLICIES 
 
Cornerstone 2020 – See checklist attached. 
Land Development Code  
 
 
 

  Land Use Zoning Form District 

Subject Property     

Existing Vacant R-5A NFD 

Proposed Dementia care facility R-5A NFD 

Surrounding Properties    

North Commercial C-1 NFD 

South Multi-family residential R-5A NFD 

East Multi-family residential R-5A NFD 

West Multi-family residential R-5A NFD 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR CONDITIONAL USE PERMIT 

 
 
1. Is the proposal consistent with the applicable policies of the Comprehensive Plan? 

 
STAFF:  The plan meets the applicable policies of Cornerstone 2020.  See checklist attached.  

 
2. Is the proposal compatible with surrounding land uses and the general character of the area including 

such factors as height, bulk, scale, intensity, traffic, noise, odor, drainage, dust, lighting, appearance, 
etc? 
 
STAFF:  The proposal appears to be compatible with surrounding uses.  There is a mix of single and 
multi-family residential in the area as well as commercial and office uses across the street. 

 
3. Are necessary public facilities (both on-site and off-site), such as transportation, sanitation, water, 

sewer, drainage, emergency services, education, recreation, etc. adequate to serve the proposed use? 
 
STAFF:  Transportation Planning, MSD, Addressing and the Fire Department have reviewed the plan 
and given preliminary approval. 

 
4. Does the proposal comply with the following specific standards required to obtain the conditional use 

permit requested? 

 Fill in appropriate conditions here 
 

4.2.36 Nursing Homes and Homes for the Infirm or Aged 
  

Nursing Homes and Homes for the Infirm or Aged may be permitted in any district upon the 
granting of a Conditional Use Permit and compliance with the listed requirements. 

 
A. All buildings shall be located at least 30 feet from any property line.  
STAFF:  – Form district dimensional standards require a 50-ft. residential to non-residential 
setback, when no loading.  Variances have been requested to allow the proposed building to 
encroach into the required 50-ft. side and rear setbacks.  See variance requests. 

 
 

B. One sign, not to exceed 60 square feet and six feet in height, may be placed at each of the 
major entrances, except in districts where larger signs are allowed.  
STAFF: The monument sign detail on the plan indicates that it will comply with this 
requirement.  Details of any additional proposed signage should also be provided. 

 
 

C. The Board of Zoning Adjustment shall add any restrictions to mitigate nuisances or adverse 
effects. 
STAFF:  The Board should determine whether additional restrictions are necessary. 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR VARIANCES 

 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed structure to encroach into the 
required 50-ft. east side yard.  The requested setback is 32.84 ft., at its closest point, a variance 
of 17.16. ft. 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow parking, maneuvering, a transformer pad and 
penetrator pad to encroach into the required 50-ft. west side yard.  The requested setback is 30 
ft., a variance of 20 ft. 

 
(a) The requested variance will not adversely affect the public health, safety or welfare. 

 
STAFF:  The variances will not adversely affect the public health, safety or welfare because the 
proposed structures, parking and maneuvering will be located in a manner that provides for the 
appropriate screening as well as access and fire protection. 

 
(b) The requested variance will not alter the essential character of the general vicinity. 

 
STAFF:  The variances will not alter the essential character of the general vicinity because the 
proposed setbacks appear to be compatible with other structures in the area.   

 
(c) The requested variance will not cause a hazard or nuisance to the public. 

 
STAFF:  The variances will not cause a hazard or nuisance to the public because the proposed 
structures, parking and maneuvering will be located in a manner that allows for the required landscape 
screening. 
 

(d) The requested variance will not allow an unreasonable circumvention of the zoning regulations.   
 
STAFF:  The requested variances will not allow an unreasonable circumvention of the zoning 
regulations because the 30-ft. setbacks of the CUP standards, at a minimum, will be observed on all 
sides.  A significant amount of the 50-ft. setbacks will also be observed. 

 
ADDITIONAL CONSIDERATIONS: 
 
1. The requested variance arises from special circumstances which do not generally apply to land in the 

general vicinity or the same zone. 
 
STAFF:  The variances arise from the size of the proposed nursing home and need to provide the 
required parking. 

 
2. The strict application of the provisions of the regulation would deprive the applicant of the reasonable 

use of the land or create an unnecessary hardship on the applicant. 
 
STAFF: The strict provision of the regulation would not deprive the applicant of the reasonable use of 
the land or create an unnecessary hardship on the applicant because of the nursing home could be 
designed in a manner that observes more of the required setbacks. 

 
3. The circumstances are the result of actions of the applicant taken subsequent to the adoption of the 

zoning regulation from which relief is sought. 
 
STAFF:  The circumstances are the result of the request for construction of a nursing home. 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR VARIANCES 
 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed structure, to encroach into the 
required 50-ft. rear yard.  The requested setback is 38.04 ft., at its closest point, a variance of 
11.96 ft. 
 

 Variance of Sec. 5.3.1.C.5. of the LDC to allow the proposed dumpster and pavement to 
encroach into the required 50-ft. rear yard.  The requested setback is 36 ft., a variance of 14 ft. 

 
 
(a) The requested variance will not adversely affect the public health, safety or welfare. 

 
STAFF:  The variances will not adversely affect the public health, safety or welfare because the 
structures and pavement will be screened by the required landscape and tree canopy screening. 

 
(b) The requested variance will not alter the essential character of the general vicinity. 

 
STAFF:  The variances will not alter the essential character of the general vicinity because the 
proposed setbacks appear to be compatible with other structures in the area. 

 
(c) The requested variance will not cause a hazard or nuisance to the public. 

 
STAFF:  The variances will not cause a hazard or nuisance to the public because the proposed 
setbacks will allow for the required access and fire protection.  The plan is also subject to the safety 
standards of construction review. 
 

(d) The requested variance will not allow an unreasonable circumvention of the zoning regulations.   
 
STAFF:  The requested variances will not allow an unreasonable circumvention of the zoning 
regulations because the 30-ft. minimum setback required by the CUP standards, at a minimum, will be 
observed.  The majority of the rear setback will be observed. 

 
ADDITIONAL CONSIDERATIONS: 
 
1. The requested variance arises from special circumstances which do not generally apply to land in the 

general vicinity or the same zone. 
 
STAFF:  The variances arise from the proposed construction of the nursing home. 

 
2. The strict application of the provisions of the regulation would deprive the applicant of the reasonable 

use of the land or create an unnecessary hardship on the applicant. 
 
STAFF: The strict provision of the regulation would not deprive the applicant of the reasonable use of 
the land or create an unnecessary hardship on the applicant because the site could be designed in a 
manner that observes the required setbacks. 

 
3. The circumstances are the result of actions of the applicant taken subsequent to the adoption of the 

zoning regulation from which relief is sought. 
 
STAFF:  The circumstances are the result of the request for construction of a nursing home. 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR WAIVERS 
 

 Waiver of Sec. 10.2.4.B. of the LDC to allow more than a 50% encroachment of an LBA onto a 
utility easement along English Villa Dr. 

 
 
(a) The waiver will not adversely affect adjacent property owners; and 

 
STAFF: The waiver will not adversely affect adjacent property owners because the required screening 
will still be provided within the LBA. 

 
(b) The waiver will not violate specific guidelines of Cornerstone 2020; and 

 
STAFF:   The waiver meets the applicable guidelines of Cornerstone 2020. 
 

(c) The extent of the waiver of the regulation is the minimum necessary to afford relief to the applicant; and 
 
STAFF:  The waiver is the minimum necessary to afford relief to the applicant in order to provide the 
required LBA given the location of the existing utility easements. 

 
(d) Either: 

(i)  The applicant has incorporated other design measures that exceed the minimums of the district and 
compensate for non-compliance with the requirements to be waived (net beneficial effect); OR 
(ii)  The strict application of the provisions of the regulation would deprive the applicant of the 
reasonable use of the land or would create an unnecessary hardship on the applicant. 
 
STAFF: The strict application of the provisions of the regulation would deprive the applicant of the 
reasonable use of the land or create an unnecessary hardship because of the need to provide the 
required landscaping in the area of the existing utility easements. 



_______________________________________________________________________________________________ 
BOZA Meeting Date:  June 16, 2014 Page 7 of 35 Case No. 14CUP1004 

 

 

 
 

TECHNICAL REVIEW 
 
No outstanding technical review items. 
 

STAFF CONCLUSIONS 
 
The CUP and waiver meet 17 of the applicable guidelines of the Comprehensive Plan.  Four additional 
guidelines, including submittal of lighting and any additional sign details that may be proposed, can be 
addressed during construction review. 
 
Staff’s analysis of the standards of review support the granting of the CUP, variances and waiver. 
 
Based upon the information in the staff report, the testimony and evidence provided, the Development Review 
Committee must determine if the proposal meets the standards for approval of a CUP, variances and waiver as 
established in the Land Development Code. 
 
 

 
 

NOTIFICATION 

 
 

 
ATTACHMENTS 

 
1. Zoning Pre-App. Tax Map 
2. Aerial Map 
3. Site Plan 
4. Elevations 
5. Neighborhood meeting documents 
6. Cornerstone 2020 Comprehensive Plan Checklist 
7. Applicant’s justification statements 

Date Purpose of Notice Recipients 

6/2/2014 BOZA Hearing 1
st
 and 2

nd
 tier adjoining property owners 

5/30/2014 Sign Posting On property 



_______________________________________________________________________________________________ 
BOZA Meeting Date:  June 16, 2014 Page 8 of 35 Case No. 14CUP1004 

 

 

 
Proposed Conditions of Approval  
 
1. The site shall be developed in strict compliance with the approved development plan (including all 

notes thereon).  No further development shall occur on the site without prior review and approval by the 
Board. 

 
2. The Conditional Use Permit shall be “exercised” as described in KRS 100.237 within two years of the 

Board’s vote on this case.  If the Conditional Use Permit is not so exercised, the site shall not be used 
for a potentially hazard or nuisance use without further review and approval by the Board. 
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1. Zoning Map 
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2. Aerial Photo 
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3. Site Plan 
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4. Elevations 
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5. Neighborhood Meeting Documents 
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6. Cornerstone 2020 Comprehensive Plan Checklist 
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7. Applicant’s Justification Statement 
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