
RESOLUTION NO. G90, SERIES 2019

A RESOLUTION DETERMINING TWO PARCELS OF REAL PROPERTY
LOCATED AT 2422 W. CHESTNUT STREET AND 2424 W. CHESTNUT
STREET AND OWNED BY LOUISVILLE/JEFFERSON COUNTY
METRO GOVERNMENT ("METRO GOVERNMENT") AS SURPLUS
AND NOT NEEDED FOR A GOVERNMENTAL PURPOSE AND
AUTHORIZING THEIR TRANSFER TO THETA OMEGA, INC. (AS
AMENDED)

SPONSORED BY: COUNCIL MEMBER DONNA PURVIS

WHEREAS, according to KRS Chapter 67C.101, Metro Government may sell or

transfer any real property belonging to Metro Government; and

WHEREAS, Section 1(A) of Executive Order No. 2, Series 2011 of the Mayor,

which adopts Section 2(C) of Executive Order No. 3, Series 2007, provides that Metro

Government may convey surplus real estate upon declaration by the Legislative Council

of the Louisville/Jefferson County Metro Government (the "Council") that such property

is no longer needed for the governmental purposes of Metro Government; and

WHEREAS, Metro Government issued a solicitation of interest for the property

located at 2422 W. Chestnut Street and 2424 W. Chestnut Street, known as the

Hampton House (the "Property"), in June 2018;and

WHEREAS, Metro Government has entered into a Development Agreement

dated July 3, 2019 with Theta Omega, Inc., a Kentucky non-profit corporation, who

made the highest and best offer for the Property; and

WHEREAS, pursuant to the Development Agreement, Theta Omega, Inc. will

pay $50,000 and will assume approximately $160,000 in necessary repairs to the

structure; and



WHEREAS, Metro Government has never dedicated by virtue of use, deed,

ordinance or any other manner the real property that is the subject of this Resolution to

a public or governmental purpose; and

WHEREAS, the Chief of Louisville Forward has declared and certified to the

Council that the real property that is the subject of this Resolution is surplus to the

needs of Metro Government (Exhibit A attached and incorporated herein).

NOW, THEREFORE, BE IT RESOLVED BY THE LEGISLATIVE COUNCIL OF
THE LOUISVILLE/JEFFERSON COUNTY IVIETRO GOVERNMENT (THE
"COUNCIL") AS FOLLOWS:

SECTION I: The Council hereby declares the real property described in Exhibit

A attached hereto as "SURPLUS" and determines that it is not needed to carry out the

governmental functions of Metro Government.

SECTION II: The Mayor is hereby authorized to transfer the Property named

herein in the manner provided according to Section 2 of Executive Order No. 3, Series

2007, and pursuant to the current agreement attached hereto as Exhibit B, without

further action by the Council.

-).
SECTION III: This Resolution shall take effect upon its passage and approval.

H. S^phen Ott'
MettoiCouncil Cl^rk

/3reg Fi^cJ/er
Mayor

APPROVED AS TO FORM AND LEGALITY:
Michael J. O'Connell

JeffersQB^pounty Attorney

BY:/r.>^^^ J WACT^-
R-096_19--/ °^^°CT'

David James
President o 6 Council

Approval Date

LOUISVILLE METRO COUNCIL
ADOPTED,

+- ^,^ )\ 9



EXHIBIT A

The Chief of Louisville Forward has carefully reviewed the Louisville/Jefferson County Metro
Government's needs for land or improvements used in the administration of Metro programs and
to conduct municipal business. This office has determined that (he parcels of real property
identified below, which are being scheduled for action by the Louisville/Jefferson County Metro
Coiincil, are surplus and not needed or suitable for any specific mimicipal use:

Property Address

2422 W. Chestnut Street

2424 W. Chestnut Street

ParcelID

001B00440000

001B00430000

Deed Book/Paee

5116/0759

11267/3)7

Assessed Value

$5,600

$4,500

Appraised Value of the Property: $235,000

^Ih^P^u^d^
Cfcef,(U>uisville Forward



EXHIBIT B
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (this "Agreement") is made and entered into as
of-JUIy_2-'2019 by and between (i) LOUISVILLE/JEFFERSON COUNTY METRO
GO.V^,RNMENT^_a-.Kentu(:ky.(:onsolidate(l local government, acting by and through
LOUISVILLE FORWARD, with an office located at 444 S. Fifth St., Suite 600, Louisvilfe,
Kentucky 40202 ("Metro"), and (ii) THETA OMEGA, INC., a Kentuckynon-profit corporation
with its principal office at P.O. Box 3011, Louisville, Kentucky 40201 ("Developer").

RECITALS

WHEREAS, Metro desires to promote and encourage the revitalization of the Russell
neighborhood; and

WHEREAS, Metro owns property located at 2422 and 2424 W. Chestnut Street, taiown
as the Hampton House, as more particujarly described on Exhibit A to this AerSefeent ("the
"Property"); and

WHEREAS, Metfo issued a solicitation of interest in June, 2018, soliciting proposals for
the redevelopment of the Property (the "SOI"); and

WHEREAS, Developer submitted one of the responses to the SOI, which proposed to
redevelop the Property by renovating and restoring the Hampton House for use as a headquarters
to Developer, leased^meeting space for Omega Psi Phi Fraternity, Inc., Theta Omega Chapter,
office/meeting space for the Men of Quality Mentoring Initiative, provide after School tutoring,
and a Summer Leadership Academy for middle and hi^i school males of color, and to provide a
center for youth and residents for community engagement (collectively, the "Project"), and

WHEREAS, Developer's response was ultimately recommended for farther negotiation;
and

WHEREAS, Metro has determined that it is m the best interests of Metro that Developer
develop and constmct the Project and that the development of the Project shall be in the furtherance
of the public purposes of Metro in (hat the Project, when completed, wfll enhance the ecQnomic
vitality of Metro Louisville and increase property values, educational opportunities and
employment;

NOW, THEREFORE, in consideration of the promises and the mutual covenants and
undertakings contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are acknowledged by the parties, the parties agree as follows:

ARTICLE t
COVENANTS AND UNDERTAKINGS OJfr DEVELOPER

Section 1.01. Construction of Project. Developer agrees, at its sole expense, to construct
the Project on the Property in accordance with the terms and conditions of this Agreement.



Section 1.02. Schedule and Construction: Tenn of thisAereement.

A. Developer acknowledges that time is of the essence and agrees to adhere to
the schedule set forth in subsection B. of this Section (the "Schedule"). So long as
Developer is in substantial compliance with the Schedule and subject to delays caused by
force majeure or Administrative Delays as provided in Section 3.06, this Agreement shall
remain in effect.

B. Developer shall use its best efforts to comply with the following Schedule:

Action Item Date

(i) Developer submit plans sufficient to obtain
approvals for the project

(ii) Obtain all permits required to commence
Construction of the Project

(iii) Provide proof of fmancing for Project

(iv) Commence construction of the Project

(v) Substantial completion of the Project

60 days from the date of this
Agreement

180 days from the date of
approval of conditional use
permit

At Closing

90 days from pennit issuance

One (1) year &om the date of
this Agreement

C. All constmction at the Project shall be completed in a good and
worbnanlike manner. Developer shall verify that all construction on the Project shall be
in accordance vrith the plans and renderings prepared pursuant to Article I of this
Agreement.

E. Any provision of the Agreement to the contrary notwithstanding, if
Developer is delayed in the construction of the Project by reasons of force majeure as
provided in Section 3.06. or another cause which Metro and Developer agree is reasonably
Justifiable, the date of completion ofconsfa^iction shall be extended by Metro as provided
ill Section 3.06.

F. Metro, its agents and employees, shall be granted a right of entry upon the
Property during constmction during normal business hours after prior notice to enable
Metro to inspect the construction of the Project through the course of construction,
although Metro shall have no obligation to do so.



Section 1.04. Desicn and Acproval.

A. The Project contemplates renovations to the existing building on the
Property, and does not contemplate new COQstructioa(the "Plan").

B. Developer shall obtain Metro's approval for any material changes to the
Plan ("Amended Plan") and Developer shall submit the Plan to the Planning Commission,
Board of Zoning Adjustment or other administrative body to the extent such changes
require additional approvals. Developer shall also provide Metro's Develop Louisville
staff with fmal architectural renderings ("Project Renderings") and shall receive approval
of such Project Renderings from Metro prior to seeking constmction approvals, Metro,
exclusive of the time needed for any review required by an admmistradve body, shall have
a period of not more than ten (10) business days from Metro's receipt of the Amended Plan
and Project Renderings to review and approve or disapprove the Amended Plan or
Project Renderings. Metro shall not unreasonably withhold, delay or condition such
approval. If Metro requires changes to the Amended Plan or Project Renderings,
Developer shall have 10 business days or a reasonable amount of rime, depending
on the comments received, from Developer's receipt of any such requested changes
to make such changes and return the revised Amended Plan or Project Renderings
to Metro, and Metro shall then have 10 business days to again approve or
disapprove the revised Amended Plan or Project Renderings, not including the time
required for any required administrative body review. Upon obtaining Metro's approval
of, as applicable, the Amended Plan or Project Renderings, Developer shall prepare the
final constmction plans (the "Construction Plans") which wUl be substantially in
compliance with, as applicable, the Amended Plan and Projecit Renderings. Before
obtaining the necessary permits to begin construction of {he Project, Developer shall
provide Metro's Office of Construction Review or its successor with a copy of the
Construction Plans for review for conformance with, as applicable, the Amended Plan and
Project Renderings, the Kentucky Building Code, and any other applicable state or local
codes and regulations governing building construction.

C. Except as otherwise provided herein, all Amended Plans, Project
Renderings, Constmction Plans, Future Preliminary Plans, and Future Renderings
(collectively, the "Work") are and shall remain the sole and exclusive property of
Developer, and by entering into this Agreement, Metro is not acquiring any licsnse,
property right, or other legal or equitable interest in the Work and Metro may not copy,
distribute or use the Work in any way without the express ^vTitten consent of Developer
unless such copying, distribution or use is required for the completion or advancement of
activities related to Project completion or finance.

Section l.OS. Operation and Maintenance of Project. Upon completion of the Project,
Developer agrees to comply with the provisions of this Section 1.05. Developer recognizes and
acknowledges that the manner m which the Project is used and operated is critical to Metro by
reason of the impact that the Project will have. In order to give Metro assurance as to the manner
in which the Project will be used and operated. Developer covenants and agrees that, at no cost to
Metro, it shall develop and manage the Project m a first-class manner, including (a) keeping the



Property, its exterior and all furniture, fixtures, HVAC systems, equipment and other personal
property in good repair and condition, (b) complying wife all laws, ordinances, regulations and
codes applicable to Developer's operations; and (c) obtaining and maintauung, Or causing others
to obtain and maintain, all appropriate or required licenses and permits required for the operation
of the businesses located in the Project.

Section 1.06. Codes. The coastaTiction of the Project shall comply with all federal, state
and local codes, ordinatices, statutes and regulations.

Section 1.07. Emolovment Reeulations: Afifirmative Action. Developer, its contractors
and subcontractors, shall not refuse to hire or employ, nor bar or discharge ftom employment, nor
discriminate against any peison in compensation or in temis, conditions or privileges of
employment because of sex, race, creed, color, national, origin, sexual orientation or disability. At
all times during the eonsbuction of the Project, Developer shall take affirmative action to ensure
that its employees and the employees of its contractors and subcontractors are treated fairly during
employment, without regard to their sex, race, creed, color or national origin. This requirement
shall apply to, but not be limited to, the following: employment; promotion; demotion or traiisfer;
recmitment; advertismg;layo£f or termination; rates ofpay or other fomis of compensation, and
selection for training.

Section 1.08. Mechanics* and Materialmen's Liens. Developer will keep the Project
free and clear of all mechanics* and materialmen's liens and other liens on account of work done
for Developer or persons claiining under Developer. Should my sueh lien be filed against the
Property, Developer shall immediately pay, bond over, or otherwise remove such lien. Should
Developer elect to dispute the amount required to release such lien or the quality of service
provided by the contTactor who placed the lien, Developer shall have the right to provide a bond
against such lien in fomi and content acceptable to Metro.

Section 1.09. Non-DisCTimination. Upon compledon of the Project and as applicable,
Developer agrees to not discriminate on the basis of race, sex, creed, disability, sexual orientation
or national origin, in the sale lease, rental use or occupancy of the commercial units on the
Property.

Section 1.10. Insurance. Developer shall provide all insurance as required by Metro s
Risk Management Department as is more particularly described on Exhibit C. attached hereto and
made a part hereof.

Section 1.11. Security. Developer agrees to furnish reasonable and customary secunty for
the constmction work site, or sites, located on the Property during the construction phase.

Section 1.12. Reoortina. Developer agrees to provide Metro regular reports, no less than
monthly, detailing its activities with respect to the Project and its progress towards meeting the
milestones established by the Schedule and the Developer's Funds beginning three months after
the execution of this Agreement and ending on the date of the completion of the renovations on
the Property by the Developer.



Section 1.13. Project Budeet. Prior to comniencing consfruction of the Project,
Developer shall submit to Metro a reasonably detailed budget/analysis for the restoration and fit
out of all buildings and components for the Projisct, adequately detailed to enable Metro to
detennine if the budget is reasonable and sufficient to enable that the Project shall bfr complefed
in accordance with the terms of this Agreement.

Section 1.14. Developer Financine. Before begiiming construction of the Project,
Developer shall furnish to Metro written evidence of firm financing commitments sufficient to
complete the Project.

Section 1.15. Indemnification. Developer agrees to indeamify and hold Metro and its
officen, employees and agents ("Metro Parties") harmless from and against any and afl claims,
demands, suits, proceedings, judgments, losses, liability, dattages, costs and expenses of every
kind and nature (including, but not limited to, reasonable and actual attorneys' fees) imposed .apvn
or incurred by the Metro Parties as a resiilt of or in connection with any of the Jfollowing;

A. Any misrepresentation or breach of warranty made by Developer in this
Agreement or in any agreetnent or instrument executed by it in coimectlog herewifll or
pursuant hereto.

B. The breach of or default in the performance of any covenant, agreement or
obligation to be perforaied by Developer pursuant to this Agreenaent Qr any agreement or
instrument executed by it in connection herewith or pursuant thereto, or

C. Any claim, damage, loss or expenses, attributable to personal injury or to
destruction or loss of use of property, including, but not limited to, liability expenses or
damages (deteHniaed to have been caused by Developer and not pie-exjsting or caused by
the negligent act or omission of the Metro Parties), that is attributable to or results ftom the
presence or release of any Hazardous Materials or tfaat arises from the negligent or
intentional act or omission of Developer or its agents, eontractors, employees, lictnsee, or
ipvitees, in canying out its obligations under this Agreement. As used hetein, the term
Hazardous Materials" means afly hazaidousor toxic sulstance, material or waste which
is or becomes regulated by any applicable federal, state or local governmental agency or
authority. The temi "Hazardous Materials" includes, without limitatioti, any material or
substance which is (1) petroleum, (ii) asbestos, (iii) designated as a "hazardous substaace"
pursuant to Section 311 of the Federal Water Pollution CoritBiI Act (33 VSG Seetion 1317),
(iv) identified as a "hazardous waste pursuant to Section 1004 of the Federal Resource
and Recovery Act (42 USC Section 6903), (v) defined as a "hazgrdous substance" pursuant
to Section 101(14) of the Comprehensive Environmental Response attd Liaiiility Act
C'CERCLA") (42 USC Section 9601) or (vi) defined as a "pollutant" or contaBtiBanf
pia-snant to Secdon 101(33) ofCERCLA.

Section 1.16. Enviranmental Testine and Remediation. Developer, at its expense, shall
be solely responsible for perfonning any enviroiunental testing to detennine whether hazardoiis
materials are present in, on, or under the Property and, at its expense, to conduct any ismadial
measures or management of the hazardous fflaterials disclosed by the envitonmeilta] testing as may



be required by the Commonwealth of Kentucky Natural Resources and Environmental Protection
Cabinet or other local, state or federal agency (the "Remedial Measin-es"). Metro shall cooperate
with, and assist. Developer in any negotiations with the Cabinet concanmg Remedial Measures
and agrees to use its best efforts to enable Developer to expediriously obtain all necessary
approvals from the Cabinet. Notwithstanding the foregoing. Developer and Metro agree to split
the cost of a phase T environmental report, prepared by an engineer reasonably satisfactory to both
Developer and Metro, for the Property.

Section 1.17. Additional Representations and Covenants of Develoner. Developer
represents and covenants as follows:

A. Developer is a Kentucky non-profit corporation, duly formed and validly
existing under the laws of the Commonwealth of Kentucky with the power and authority
to enter into this Agreement.

B. Developer is not a "foreign person" as fhaf term is defined in Section 1445
of the Internal Revenue Code, and applicable regulafions.

C. The execution of this Agreement, and the constructidn of the Project by
Developer will not violate any applicable statute, law, ordinance, code, mle or regulation
or any restriction or agreement buiding upon or otherwise applicable to Developer.

D. There are no actions, suits or proceedings pending or threatened against
Developer which would, if adversely determined, affect Developer's ability to enter into
this Agreement or consttuct the development in accordance with tins Agreement.

ARTICLE II
COVENANTS AND UNDERTAKINGS OF METRO

Section 2.01. Sale of Pronertv. Purchase Price. Subject to the satisfaction of the
conditions set forth in Section 2.05, Metro agrees to convey the I'roperty to Developer for Fifty
Thousand Dollars and Zero Cents ($50,000.00) (the "Purchase Price") in an "as is" condition by a
special warranty deed (the "Deed").

Section 2.02. Entry on Properties. Developer and its respective officers, employees,
engineers, surveyors and other agents and assigns (each a "Developer Party"), shall have, and are
hereby granted by Metro, the right to enter upon the Property from time to time upon reasonable
notice with prior approval to Metro and shall have the right of ingress and egress over, through
and ftom the Property, for the purpose of inspecting, testing, making surveys, and making sucb
other reasonable observations and inspections of the Property as are deemed necessary or
appropriate by Developer ("Investigations"), and upon execution of this Agreement, Metro shall
provide Developer wifh access to the Property when and as necessary for Developer to conduct all
necessary due diligence. All Investigations shall be done in a manner that causes the least possible
disturbance to Metro's possession. During the course of the Investigations, Developer Party shall
not pennit or create any unsafe or dangerous condition on the; Property. Developer shall



compensate Metro for any damage to the Property caused by the Investigation if Developer fails
to close under this Agreement.

Section 2.03. Conditional Use Permit. Metro, as the property owner, shall assist
Developer in obtaining a condidonal use peraiit allowing for the use of the Property as a private
non-profit cLub, consistent with the uses contemplated by the Project.

Section 2.04. Additional Representations. Covenante and Aareementai of Metro.

Metro represents and covenants as follows:

A. Metro is a Kentucky consolidated local government established pursuant to
KRS 67C and possesses the requisite authority to enter into this Agreement

B. Metro has not made any imtrae statement of a material fact or failed to state
a material fact in this Agreement or any schedule, exhibit, document or certificate delivered
in accordance with the terms hereof.

C. Metro agrees to use reasonable efforts to assist Developer in coordinating
the work of various governmental entities and utilities with respect to servicing and
pemutting the Project and use of the Property.

Section 2.05. Closine.

A. Subject to the satisfaction of the closing conditions set forth in this Section
2.06. the sale of the Property (the "Closing") shall be established by d written notice from
Developer to Metro delivered not less than one (1) week prior to the proposed Closing.
The Closing shall be held at 444 South Fifth Street, Sixth Floor, Louisville, Kentucky, or
at such other place as is mutually agreed to by Developer and Metro.

B. At the Closing Metro shall convey the Property to Developer by the Deed
&ee and clear of all liens and encumbrances except for the Pennitted Encumbrances as
described in the Deed. Metro also agrees that the scaffolding, which is owned by Metro,
cunentfy supporting the front porch of the Property, will remain at no costfo Developer.

C. Metro shall pay the transfer tax, if any, on the conveyance of the Property.
Developer shall pay the recording fees imposed for recording the Deed. All utilities and
other operatuig expenses associated with the Property shall be borne by Metro through the
date of Closing. Each party shall bear its own legal and other expenses associated with the
transaction.

Section 2.06. Conditions to Closine.

A. Metro Conditions. Metro shall not be required to close on the sale of the
Property unless the following conditions have been met or waived by Metro in whole or iu
part before the Closing:



1. Developer shall furnish written evidence rwsonably acceptable to
Metro that fitiancial and/or other institutions are prepared to extend sufBcient
capital to cpBstmct the Project. This can consist of a term sheet or comparable
document for financmg the Project either tiirough equity financmg (including, but
not limited to the procurement of tax ccedits or a granQ, a construction loan (in a
usual and. customary form) ftom a financial institution, or a coinbinarion of equity
and debt satisfactory to Metro.

2. The Concept Design Plan and the Project Renderings for the Project
shall be completed and approved by Metro as provided in Article L

3. The representations and Warranties Of Developer set forth herein
shall be true and eorreetas of the Closing,

4. Developer shall demonstrate to Metro's reasonable satisfaction that
the Project's pre-development approvals, as provided in Section 1.02 have been
completed.

B. Developer Conditions. Developer shall not be reqiiirad to close on the sale
of the Property unless the following conditions have beeamet pr waivfed by Developer in
whole or in part before the Closing;

1. The representations and waaanties of Metro set forth herein shall be
true and correct as of the CIosmg Date,

2. The Property shall not be ttaeatened or materially adversely afifeded
in any way as a result of earthquake, disaster, labor dispute, any action by the United
States or any other govermttental authority, riot, civil distnfbanee, uprising, activity
or aimed forces or act of God or enemy.

3, Metro Council shall have approved a surplus resolution of the
Property to Developer for the Purchase Price;

4. Developer shall have obtained, at its sole expense, a tide
commitment from a title inswaBce compaaysliowing th^t the Property is owned by
Metro in fee simple unencumbered insurable inarket title excq?t for Pennitted
Encumbrgttces and sucti other exceptions reasonably acceptable to Developer. The
following items shall be deemed to be permitted title exceptions (hereinafter
referred to as the "Permitted Encumbrances"):

a. All ad valorem property taxes and assessments on the Property, if
any, not yet due and payable;

b. Matters shown on a survey which would not materially and
adversely affect Developer s us® and enjoyment of the Property for the
piupose intended by the Project;

c. Easements, restrictions and stipulations thatappear of public record
as of the date of this Agreement and that would not materially and adversely
affect Developer's use and enjoyment of the Property for the purpose
intended by the Project; and

d. Such qthet ntatters as are acceptable to Developer in its sole and
absoliite discietion.

5. A conditional use permit allowing for the use of a private non-profit
club on the Property shall have been approved.



6. Developer shall have received a phase I environmental teport,
showing the environmental condition of the Property to be ftee of hazardous
substances and otherwise acceptable to Developer.

7. If applicable. Developer shall have obtained a letterof eligibility and
preliminary approval of a property management plan ftom the Coiiuaonwfcalth of
Kentucky for its development and use of the Property.

ARTICLE m
MISCELLANEOUS

Section 3.01. Provision^ not Mereed with Deed and Other Aereement8> This
Agreement shall not terminate upon the execution of the Deed required by this Agreement, and
the provisions of this Agreement shall not be deemed to be merged into the Deed.

Section 3.02 Governine Law. This Agreement, (lie coastmction thereof and the rights
and obligations of the parties hertunder shall be governed in all respects by the laws of the
Commonwealth of Kentucky.

Section^.03. Rieht of Firat Nceotiation. The parties agree that Metro shall Tetain a oae-
time right of first negotiation on the Property for a period of ten (10) years after the date that
Developer has been issued a certificate of occupancy with respect to the Property ((he "Term").
During the Tean, before Developer could sell the Property to a third party, Developerwould offer
the Property to Metro, and Metro would have 10 days to decide whether to negotiate an
agreement. If Metro decides to negotiate such an agreement, the parties shall commence good
faith negotiations exclusively with each other for a period not to exceed 90 days. If the parties iail
to reach an agreement within that period. Developer shall be free to enter into an agreement with
a third party on terms (considered as a whole) no more favorable to the third party than Metro
offered to Developer.

Section 3.03. Severabilitv. Each and every provision hereof, including Articles, Section,
and Subsections shall be separate, several and distinct from each other provision hereof; and .the
invalidity, unenforceability or illegatity of any such provision shall not affect the Snforceability Of
any other provision hereof.

Section 3.04. Section Headines and Captions. The Section headings and captions in this
Agreement are for convenience of reference only and shall not aifect the construction of die teans
and provisions hereof.

Section 3.05. TimeAfthe Essence; Mutual Extension; DUieent Performance. Time is

of the essence with respect to the duties and obligations imposed on the parties hereto. When any
time for performance or otherwise is set forth herein, such time may be extended by mutual
agreement of Metro and DevelQper. With respect to any duty or obligation imposed on a party to
this Agreement, unless a time limit is specified for the perfonnance of such duty or obligation, it
shall be the duty or obligation of such party to commence arid perfbnn the same in a diligent
manner and to complete the performance of such duty or obligation as soon as reasonably
practicable after commencement or performance thereof.



Section 3,06. Force Maieure and Administratn'e Delays. In the event that Developer
shall be delayed, hindered in or prevented from tfae performance of any act required hereunder by
reason of stnkes, lock-outs, labor troubles, inability to procure materials which could not have
been reasonably anticipated and avoided by Developer, failure of power, riots, insunection, war
or the act, failure to act or default of the other party, including delays in financing, then
performance of such act shall be extended for a period equivalent to the period of such delay. In
the event that Developer shaU be hindered in or prevented from the perfonnmce of any act required
hereunder by reasons.of delay in administiative or governmental approvals, including those related
to environmental approvals, zoning approvals, construction plan approvals or similar requirements
(collectively, die "Administrative Delays"), then performance of such act shall be extended for a
period equivalent to the period of such delay.

Section 3.07. Notices. Whenever a notice is required or permitted to be given to a party
hereunder, such notice shall be in writing and shaU tie deemed to have been made when hand
delivered or two (2) business days after being deposited in the United States mail, certified or
registered mail return Teceipt requested, postage prqiaid, addressed to the parties, or to such other
address or to such other persons as any party shall have requested by notice to the other(s) pursuant
to this Section, as follows:

If to Developer: Theta Omega, Inc.
P.O. Box 3011
Louisville, KY 40201
Attn: AudwinHelton

Copy to: David Tandy
Bingham Greenebaum Doll LLP
3500 PNC Tower, 101 South Fifth Street
Louisville, KY 40202

If to Metro: Louisville Forward
444 South Fifth Street, Suite 600
Louisville, Kentucky 40202
Attn: Assistant Director

Copy to: Jeffersoa County Attorney
531 Court Place,Suite 900
LouisvUle, Kentucky 40202
Attn: John Wilmes
Phone: 502-574-3348

Section 3.08. Entirety ofAereement. This Agreement, togetherwith all Exhibits attached
hereto, constitutes the entire understanding and agreement of the parties with reapectto the matters
set forth herein, and all prior agreements and understandmgs between Metro and Developer are
merged herein. The Exhibits to this Agreement constitute a material part hereof and are
incorporated by reference herein. This Agreement may not be modified, amended or revoked,
except in writing, executed by each of the parties.

10



Section 3.09. Brokers and Finders: Fees and Excenses. Each of the parties hereto
represents and warrants to the others that it has engaged no broker or finder in connection with (he
negotiation of this Agreement, and each party indemnifies and holds the other harmless against
any claims for fees for such services buy any person or finn claiming under or through such
indemnitor. Each party hereto shall bear its own respective expenses and costs for legal,
accounting and administrative services in coimection with the negotiation of this Agreement and
consummation of the transactions contemplated hereby, except as mutually agreed to by the
parties. Each party hereto is indemnified and holds the others harmless against any claims for fees
for such services by any person or firm claiming under or through such indemnitor.

Section 3.10. Successor and Permitted Assiens for the Parties Hereto. Developerinay
collateially assign or pledge its rights under this Agreement, or portions of those rights, as security
for loans or guaranties of loans with respect to <fae Project, without the consent of Metro.
Developer may also assign and transfer this Agreement to entities affiliated with Developer
through partial common ownership or man^ement that does not result in a change of control
(meaning Developer retains 50% or more of the voting power of the affiliated entity), without the
consent of Metro; provided, that with respect to actual assigmnents or transfers (and not collateral
assignments or pledges to secure loans). Developer shall notify in writing Metro as to the assignee
and as to the portion of the rights assigned of transferred (if less than a full assignment ortrailsfer).
Except as permitted in the foregoing sentences, Dfcveloper shall not assign or transfer any interests
under this Agreement without the prior ^M.itten consent of Metro.

Section 3.11. Estoopels. Each of the parties hereto agrees to provide to the other, or to
such third parties as may be reasonably requested by the othets, written estoppels Sum time to
time certifying, among other matters, the contfnued viability of this Agreement, the absence ofany
defaults hereunder or, if defaults exist, specilying in detail the nature of such defaults), the status
of the obligations of the parties each to the other, and such other matters as may reasonably be
requested by the party requesting such estoppel certificates).

Section 3.12. No Third Party Beneficiaries; No Partnership or Jninf Venture Created.
Nothing contained in this Agreement shall be deemed or construed as creating any relationship of
third party beneficiary, principal and agen4 general partneisUp or joint venture or othfcr ass&ciation
or relatioiuhip airtong Developer and Metro. The terms and provisions of this Agreettient ate
solely for the benefit of each of the patties hereto, their successor and pennitted assigns, and shall
not benefit in any manner any person not a party to this Agreement.

Section 3.13. No Abroeation ofLeeal ReouirelneNts. Nothing contained herein shaB be
construed to permit any party to violate any applicable law, regulation or code.

Section 3J4. Default.

A. If Developer materially breaches or defaults on its obligations under the
Agreement or any of the documents incorporated herein, or in the reasonable judgment of
Metro there has been a substantial decrease in Developer's capacity to complete the Project
in accordance with the Schedule and other terms and conditions of this Agreement, as
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evidenced by one or more substantial deviations from the Schedule not caused by force
majeure or Administrative Delays, Metro may give written notice (with a copy of sud
notice being given to any lender of Developer) that remedial action must be taken with 30
calendar days. Developer shall correct such breach or default within 30 days after receipt
of such written notice. If the default is not reasonably curable within 30 days, then
Developer may continue to cure the default or breach so long as Metro is reasonably
satisfied that sufficient progress is being made toward a cure. If such action is not taken
within {he 30 day period, then Metro may terminate the Agreement by giving written notice
to Developer at least 10 days before the effective date oftemiination.

In addition to the remedy provided above, if the default of Developer is the failure
of Developer to achieve substantial cpmpletionofthe Project, as evidenced by a certificate
of occupancy, Metro, at its sole option, may demand that Developer convey the Property
back to Metro for the Purchase Price. Developer's obUgation to convey the Property, as
outlined inthis Section 3.14A, shall be enforceable by specific performance.

& If Metro materially breaches or defaults on its obligations under this
Agreement or any of (he documents incorporated herein. Developer may give written
notice to Metro that remedial action must te taken within 30 calendar days. Metro shall
correct such breach or default within 30 days after Metro's receipt of such written notice.
If the de&ult is not reasonably curable wittun 30 days, (hen Metro may continue to cure
the default or breach so long as Developer is reasonably satisfied that sufficient progress
is being made toward a cure. If such action is not taken within the 30 day period, then
Developer may temiinate the Agreement by giving written notice to Metro at least 10 days
before the effective date oftemiination.

In addition, Metro and Developer shall Ie entitled to any remedy and dainages available to
it at law or in equity. If this Agreement is terminated, such termination shall not in any
Way a£fect any rights set forth in this Agreement that by thetr terms survive the tennination
or expiration.

Section 3.13. Bindine Effect. Each of the parties hereto covenants and warrants that (i) it
is duly authorized to transact business in the Commonwealth of Kentucky, (ii) the person executing
this Agieement on behalf of the party is duly authorized by the party to sign and execute this
Agreement'on its behalf, (iii) this Agreement is a valid and binding obligation on the party and
enforceable in accordance with its terms, and (iv) it is the intention of each of the parties to this
Agreement that it shall be binding and legally enforceable in accordance with its terms.

IN TESTIMONY WHEREOF, witness the signatures of the authorized representatives
of the parties hereto as of the day and year first written above.

[SIGNATURES ON FOLLOWING PAGE]
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METRO:

Dated..^Lbli^

Dated; j. ^/y

LOUISVILLE/JEli'FERSON COUNTY METRO
GOVERNMENT

By: 2f^V- ^ Mf'i^-. LW^ ^
Oreg Fischer, Mayor

DEVELOPER:

THETA OMEGA, INC.

By: /

TiUe: ^f,
/

Approved as to farm and legality;
Michael J. O'Conncll
Jefferaon County Attorney

By; Q?^L^ ^
bounty Attoi'ncy

^HP ft. ^I^K-J-
531 Court Place, Suite 900
Louisville, KY 40202
(502) 574-3348
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Exhibit A

(Property Description)

PARCEL 1 -2422 West Chestnut Street (PVA Tax Parcel No. 02-001B-0044.0000)

Beginning at a point in the South line of Chestnut Street 269 feet 4 inches WestoftheWest
UneBl241tl Street (formerly Mercer Street); running thence Wesbvardly with the South line
of Chestnut Sfa-eet, 67 feet," thence Southwardly at right angl^ to Chestnut Sta-eet 200 feet to
anaUey20 feet wide; thence Eaatwardly along said atley and parallel to ChMtnut Street, 67
feet; thence Norfhwardly at right angles to said aUey 200 teet to the point of beginning.
Betog the same property acquired by Metro by CainmisaiOTer's^Deed dated _--*-1979'
of rwnrd tn Deed Book 5116, Page 756, in the Office of tte Clerk of Jefferson County,
Kentucky.

PARCEL 2 - 2424 West Chestnut Street (PVA Tax Parcel No. 02-0018-0043-0000)

Beginning on the South side of Chestnut Street 336-4/12 feet West of 24- Street; running
Westwardly along the South side of Chestnut Street, 40 feet and extending back Southwardfy
of the samewidtb between lines paraBel with 24"- Street, 200 feet to an aUey.

Being the same property acquired by Metro by Special Warranty Deed dated October 9,
ZOlsrofrecord in Deed Bookll267, Page 318, in the Office of the Clerk of Jefferson County,
Kentucky.
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Exhibit B

INSURANCE REQUIREMENTS

L HOLD HARMLESS AND INDEMNIFICATION CLAUSE

Developer shall indemniiy, hold hamiless, to the extent pemiitted by law, and defend Metro, its
elected and appointed officials, employees, agents and successors in interest fi-om all claiitts,
damages, losses and expenses including attorneys' fees, arising out of or resulting, ditecfly or
indirectly, ftom Developer's (or Developei's Subcontractors, if any) performance or breach of (he
Agreement provided that such claim, damage, loss, or expense is: (I) attributable to personal
injury, bodily injury, sickness, death, or to injury to or destruction of property, including the loss
of use resulting therefrom, or breach of contract, and (2) not caused by the intentional negligent
actor omission of Metro, its elected and appointed officials and employees acting within the scope
of their employment. This Hold Harmless and Indermiification Clause shall in no way be limited
by any financial responsibility or insurance requirements and shall survive the termination of this
Agreement.

II. INSURANCE REQUIREMENTS

Prior to Developer commencing this Agreement, Developer shall obtain at its own cost and
expense Ihe following types of insurance through insurance companies licensed in the
Coinmonwealth of Kentucky. All insurance required uflder this Agreement tnust be obtained and
copies of policies or certificates thereof shall be submitted to and approved by Metro (who may
request review by Metro's Risk Management Division) prior to this Agreement taking effect.

Without limiting Developer's indemnification requirements, it is agreed that Developer shall
maintam in force at all times during this Agreement the followmg policy or policies of insurance
covering its operations.

A. The following clauses shall be added f6 Developer's Commercial General Liability Policy;

1. "Louisville/Jefiferson County Metro Government, its elected and appointed
officials, employees, agents and successors are added as an "Additional Insured" as respects
operations of the Named Insured performed relative to the Agreement.

B. The insurance to be procured and maintained and minimum Limits of Liability shall be as
follows, unless different limits are specified by addendum to {he Agreement:

1. COMMERCIAL GENERAL LIABILFTY, via the Occurrence Form, with a
$ 1,000,000 Combined Single Limit for aBy one Occurrence and $2,000,000 aggregate for Bodily
Injury, Personal Injury and Property Damage including:

a, Premises - Operations Coverage
b. Products and Completed Operations
c. Contractual Liability
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d. Broad Form Property Damage
e. Independent Contractors Protective Liability
f. Personal Injury

UL ACCEPTABILCTY OF INSURERS

Insurance is to be placed with Insurance Companies with an A. M, Best Rating ofnolesstiian
"B+ vi",'uniess proper financial information relating to Developer is submitted to and app:
by Metro's Risk Management Division.

FV. MISCELLANEOUS

A. Developer shall procure and maintain insurance policies as described herein and for wtoch
Metro shall be famishel Certificates of InsuraAce upon the execution of the Agreement The
"CertifiMtes shaU include provisions stating that the policies may not be cancelled or non-ienewed.
without Metro having been provided at least 30 days written notice. The Ceitificates shall identt
the'Agsement to which they apply and 3hall include the name and addres80fthePeIson^c"to8
the Certificate of Insurance as well as the person's sigDature. If policies expire
completion of the Agreement, renewal Certificates of Insurance shall be furnished to Metro 30
days before the expiration date.

B. Certificates of Insurance, as required above shall be furnished to:

LouisvilIe/Jefferson County Metro Government
Finance Departaient, Risk Management Division
611 West Jefferson Sbeet
Louisville, KY 40202

C. Developer shall notify Metro's Risk Management Division of any P°ucy cmcellauon
within two (2) business days of its receipt of same. Upon any material change (changes th^
reduce/restrict'limit or terms and conditions of Developer's insurance coverage) in coverage as

s, Developer shaU notify Metro's Risk Management Division withm two<2)busmess
s7 If Developer fails to notifr Metro as required by this Agreemen^Developerasees Out suct

fai1we~siiall bera breach of this Agreement: Metro reserves the right to require Ae insurance
poiicy(s)"required above to be specifically endorsed to provide notlce ofcmce^0^
materiai change of coverage in accordance with policy provisions; ^When requested by Metro, a
copyof the policy endorsement shaU be provided to Metro's Risk Management Division.

D. Approval of the insurance by Metro shall not in any way relieve or decrease Ae^abmtyrf
per'hereunder. It is expressly understood that Metro does not in any way represent uai i

specified Limits of LiabiUty or coverage or policy fomis are sufficient pr adequate to protect t
interest or liabilities of Developer.

16


