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Board of Zoning Adjustment 
Staff Report 
March 16, 2015 

 
 

 
 

 
 

REQUEST 
 
Variance from the Land Development Code, Chapter 4, Section 4.4.3.A.1.a.ii., to allow an existing fence 
to exceed the maximum height. 
 
 
Variance 

 
 
 

CASE SUMMARY/BACKGROUND/SITE CONTEXT 
 

This case was continued from the February 16, 2015 BOZA hearing due to not having a quorum present.  The 
applicant has received a “Notice of Violation” for constructing a fence over 7 feet without a building permit.  
This fence, located at the rear of the Economy Inn and Suites property, separates the subject property (zoned 
C-2) from the adjacent single family residential homes to the west (zoned R-5).   This 12 foot fence was added 
in an attempt to eliminate and reduce the reoccurring criminal activities, littering, and disruptive behavior of the 
hotel tenants and guests on the adjacent residential properties.  The new 12 foot fence does match the height 
of an existing fence located to the north.  Plus a new shorter fence, 7 or 8 feet in height, has been constructed 
south of the 12 foot fence also separating the properties.  The maximum height of fencing allowed along this 
perimeter is 8 feet; therefore a variance is required to allow the fence to remain 12 feet in height. 

 
 
 

LAND USE/ZONING DISTRICT/FORM DISTRICT TABLE 
 

The site is zoned C-2 in the Suburban Marketplace Corridor (SMC) Form District.  It is surrounded by 
commercial, office and residential properties zoned C-1, C-2, OR-1, R-5 and R-7 in the Suburban Marketplace 
Corridor (SMC) and Neighborhood (N) Form Districts. 

Location Requirement Request Variance 

Rear Yard (West) 8 feet 12 feet 4 feet 

 

Case No: 15Variance1004 
Project Name: Existing Fence 
Location: 3304 Bardstown Road 
Owner(s): Kelly Kado, Economy Inn & Suites 
Applicant: Tony Yaldo, Economy Inn & Suites 
Representative: Kelly Kado, Economy Inn & Suites 
Project Area/Size: 3.017 Acres 
Jurisdiction: Louisville Metro 
Council District: 10 – Jim King 
Case Manager: Sherie’ Long, Landscape Architect 

 (Continued from February 16, 2015) 
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PREVIOUS CASES ON SITE 
 
Violation Notice – 14PR1898 – Issued December 4, 2014 for building a fence over 7 feet without a building 
permit – Pending. 
 
Several Property Maintenance and Zoning Violation cases are still open including: exterior surface (peeling 
paint), fire escape (inadequate or unsafe access), exhaust vent, and a donation bin without a permit. 

 
 

INTERESTED PARTY COMMENTS 
 
Several inquiries have been received.  A couple of phone calls from neighbors in support of the fence but very 
concerned about the activities which are occurring within and on the subject property; plus an email which is 
included under Attachment 5. 

 
 

APPLICABLE PLANS AND POLICIES 
 
Land Development Code  
 

 
 

STANDARD OF REVIEW AND STAFF ANALYSIS FOR VARIANCES 
 
 
(a) The requested variance will not adversely affect the public health, safety or welfare. 

 
STAFF:  The variance will not adversely affect the public health, safety or welfare because the 
additional height of fencing is being provided in an attempt to prevent destruction of property, 
criminal activity, littering, and disruptive behavior of the hotel tenants and guest on the adjacent 
residential properties.  
 

(b) The requested variance will not alter the essential character of the general vicinity. 
 
STAFF:  The requested variance will not alter the essential character of the general vicinity because 
the newer 12 foot wooden fence is similar to an existing older wooden fence located to the north.   
 

(c) The requested variance will not cause a hazard or nuisance to the public. 
 

  Land Use Zoning Form District 

Subject Property     

Existing Commercial C-2 SMC 

Proposed Commercial C-2 SMC 

Surrounding Properties    

North Commercial, Office & Multi-family Residential C-2, C-1, 
OR-1 & R-7 

SMC 

South 
Commercial, Multi-family Residential, & Single 
family Residential C-2 & R-5 SMC & N 

East Commercial   C-1 & C-2 SMC 

West Single-family & multi-family residential  R-5 & R-7 N & SMC 



_______________________________________________________________________________________________ 
BOZA Meeting Date:  March 16, 2015 Page 3 of 14 Case: 15Variance1004 

 

 

STAFF:  The requested variance will not cause a hazard or nuisance to the public because the new 
12 foot fence is similar to the existing fence located north of the new fence.  The added height is an 
attempt to relieve the adjacent property owners of both hazards and nuisances including: the 
reoccurring destruction of property, criminal activities, and disruptive behavior of the hotel tenants 
and guests. 
 

(d) The requested variance will not allow an unreasonable circumvention of the zoning regulations.   
 
STAFF:  The requested variance will not allow an unreasonable circumvention of the zoning regulations 
because the existing fence height is similar to the older existing fence height to the north.  Plus the 
circumstances have created a necessity for a sufficient barrier between the residential properties and 
the hotel property.   

 
 
ADDITIONAL CONSIDERATIONS: 
 
 
1. The requested variance arises from special circumstances which do not generally apply to land in the 

general vicinity or the same zone. 
 
STAFF: The requested variance arises from special circumstances because the activities around the 
hotel have created a situation where a barrier is necessary to eliminate or reduce the impact on the 
adjacent residential properties.  In order to create privacy, and eliminate the nuisance the taller fence is 
necessary. 
 

2. The strict application of the provisions of the regulation would deprive the applicant of the reasonable 
use of the land or create an unnecessary hardship on the applicant. 
 
STAFF: The strict application of the provisions of the regulation would create an unnecessary hardship 
not on the applicant but on the adjacent property owners.  Without the taller fence the impact of the 
hotel tenant’s and guest’s activities will disrupted and deprive the adjacent property owners of the use 
of their private rear yards.  
 

3. The circumstances are the result of actions of the applicant taken subsequent to the adoption of the 
zoning regulation from which relief is sought. 
 
STAFF:  The owner did not willful violate the zoning regulation, but instead was attempting to reduce 
the negative impact on the adjacent properties by installing a fence at the same height as the existing 
fence to the north. 
 

 
TECHNICAL REVIEW 

 
No technical review issues. 

 
 

STAFF CONCLUSIONS 
 
Based upon the information in the staff report, the analysis of the standards of review do support the request to 
grant a variance of 4 feet allowing the existing fence to remain at the current height and in the current location.  
Therefore, the Board of Zoning Adjustment must determine if the proposal meets the standard for a variance 
established in the Land Development Code based on the testimony and evidence provided at the public 
hearing.   
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NOTIFICATION 

 
 
 

ATTACHMENTS 
 
1. Zoning Map 
2. Aerial Photograph 
3. Site Plan 
4. Applicant’s Justification 
5. Letter of Concern 
6. Site Photographs 
 
 
 
 
 
 
 
 
 
 

Date Purpose of Notice Recipients 

01/28/2015 BOZA Hearing Neighborhood notification recipients 

01/30/2015 Sign Posting Subject property 

02/02/2015 BOZA Hearing 1
st
 tier adjoining property owners 
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Attachment 1 - Zoning Map 
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Attachment 2 - Aerial Photo 
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Attachment 3 - Site Plan 
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Attachment 4 – Applicant’s Justification 
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Attachment 5 – Letter of Concern  
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Attachment 7 - Site Photos 
 

 
 

View of Economy Inn and Suites from Bardstown Road 
 

 
 

Southern Portion of the new fencing along the rear of the property 
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Portion of the new fencing which is 12 feet tall along the rear of the property 
 
 

 
 

12 feet fencing along rear of property 
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Northern portion of new 12 foot fence and the existing fence  
 

 
 

Existing fencing along the rear of the property  
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View of the 12 foot fence from the adjacent residential properties 
 


