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Original zoning minutes and 
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Tab 3. 
Declaration establishing Rosewood 
Condominiums, Amendments and 
condo plat relating thereto 
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(c) Any amendment, change or modification to this Declaration and Master Deed shall 
conform to the provisions of the Horizontal Property Law and shall be effective upon 
recordation thereof. Bylaws and any amendments thereto need not be recorded. 

(Q) Severability. 
The invalidity of any restriction hereby imposed, or any provision hereof, or of any part 
of such restriction or provision, shall not impair or affect in any manner the validity, 
enforceability or effect of the rest of this Declaration and Master Deed, and all of the 
terms hereof are hereby declared to be severable. 

(R) Captions. 
The captions herein are inserted only as a matter of convenience and for reference, and in 
no way define, limit, or describe the scope of this Declaration and Master Deed nor the 
intent of any provision hereof. 

(S) Construction. 
The provisions of this Declaration and Master Deed shall be liberally construed to 
effectuate its purpose of creating a uniform plan for the development and operation of an 
Residential Condominium Project. 

(T) Expandable Regime. This is an expandable condominium regime. In other words, 
additional buildings may become a part of this Regime at the option of Declarant, its 
successors and assigns, as follows. Declarant currently contemplates that this condominium 
regime will consist of up to 12 units in 3 Buildings, as follows: 8 units in the existing 
Building as such units are established by this Master Deed and the plans recorded with this 
Master Deed; I unit in the area above the garage Limited Common Elements in the existing 
garage Building (which Declarant may or may not convert into a Unit; and one new 
Building with up to 3 units in it), but this expression of intent does not obligate Declarant, its 
successors or assigns, to construct all such units nor does this expression of intent prohibit 
Declarant from constructing more units, and Declarant expressly reserves the right to 
construct the one additional Building referenced in this Master Deed. If expanded, the 
percentage of common interest appurtenant to each unit in this condominium regime shall 
be redistributed on an as-built basis upon completion of additional units. The redistribution 
shall be done by an amendment or amendments to this Master Deed. Declarant hereby 
reserves for itself, its successors and assigns, for a period often (10) years from the date of 
this Master Deed, the right to execute on behalf of all contract purchasers, unit Owners, 
mortgagees or other lien holders, or other parties claiming a legal or equitable interest in this 
condominium regime, any amendment, agreement or supplement that may be required to 
expand this condominium regime, and by taking any interest in this condominium regime or 
by taking any interest in a unit, each such person or entity shall be deemed to have granted 
to Declarant a power of attorney for such purposes, coupled with an interest, running with 
this condominium regime or unit, as applicable, and binding upon the successors or assigns 
of any of the foregoing parties, with that power of attorney not being affected by the death 
or disability of any principal. Declarant, for itself, and for it successors and assigns, reserves 
an interest in any real estate, including this condominium regime and each unit, for these 
purposes. This interest reserved by Declarant and the power of attorney hereby granted by 
each interest holder includes the right to amend the percentage of common interest 
appurtenant to each unit and otherwise to amend this Master Deed to supplement the floor 
plans to accomplish the expansion of this condominium regime, as contemplated by this 
section. 
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Tab 4. 
E-mail from PVA explaining why the 
Developer has been tax assessed on his 
remaining developer rights 
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Nanci Dively

From: Bill Bardenwerper

Sent: Thursday, August 14, 2014 1:52 PM

To: Nanci Dively

Subject: Gene Crawford's developer's development rights for which he is beiong taxed by the 

PVA

 

From: GENE CRAWFORD [mailto:gcrawfordjr@yahoo.com]  

Sent: Thursday, August 07, 2014 9:06 AM 
To: Bill Bardenwerper 

Cc: Mark Madison; Nick Pregliasco 

Subject: Re: Gene Crawford re Porter  

 
I have attached a rebuttal to S. Porter’s contention below that "no public agency decision" has been 
made for building of 3 additional units. Sure seems like it has, since they have been taxing the 
development right for years! 
 
 
 
Hi Mr. Crawford, This email is in response to your inquiry on why a tax bill is still being sent to you (Highland Restoration 

Group LLC) for Parcel ID: 027E00790000.   The reason is because, per the Rosewood Condominiums Master Deed 

(Book: 8871 Page: 375, Article II, Section T), the developer reserves the right to build additional units on this 

parcel.  Since development potential still exists for the land, there must be a value associated with it.  Once there is 

taxable value on the land, a tax bill is generated.  If you have any further questions, please feel free to contact me. 
Sincerely, 

  

Conrad Meertins, Jr. 
   Deputy PVA 

   Office of the Jefferson County 
   Property Valuation Administrator 
   Residential Research and Development 
   (502) 574-6380 ext. 9359 

   cmeertins@jeffersonpva.ky.gov  
 
 
Begin forwarded message: 

From: <Stpinlou@aol.com> 
Date: August 6, 2014 at 3:21:21 PM EDT 
To: <Joe.Reverman@louisvilleky.gov> 
Cc: <Julia.Williams@louisvilleky.gov>, <Jonathan.Baker@louisvilleky.gov>, 
<John.Carroll@louisvilleky.gov>, <wbb@bardlaw.net>, <emily.liu@louisvilleky.gov>, 
<james.mims@louisvilleky.gov> 
Subject: Re: Zoning Change at 1505 Rosewood Ave. 

Joe et al., 
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   I do not understand your position. It is long established in law and in practice that the Planning 
Commission does not enforce deed restrictions or private agreements among private parties. That is what 
the possible right to construct three additional units is: a private right between private parties. Your 
agency cannot enforce private rights. That right is always subject to compliance with local ordinances and 
regulations. Except for the density allowance from the original zoning in 1967, there is no public agency 
decision which has granted HRG the absolute right to construct the three-story building. If that zoning 
were changed (as is the prerogative of the Metro Council), HRG would be free to build anything it wants 
within the confines of the new zoning and the regulations in the Land Development Code. 
    Again, neither PDS nor the Planning Commission has the right to enforce private agreements. 
Therefore, the application for rezoning should proceed and the Commission can make whatever decision 
it can justify under Cornerstone 2020.The Rosewood Condominium Council, Inc. is the undisputed owner 
of this property and, therefore, has the right to file this application and have it processed in a normal 
manner. Has the Jefferson County Attorney given advice on this? I would like the opportunity to meet with 
you and Jon or John to discuss this. 
    If your position does not change for some reason, I would like a formal letter from the Director, dated 
so we have a final action from which we may appeal. 
                                                                Steve Porter 
  
  
In a message dated 8/6/2014 12:04:52 P.M. Eastern Daylight Time, Joe.Reverman@louisvilleky.gov 
writes: 

I apologize for the delay.  Our position as of now is that HRG has certain rights to construct the 
proposed 3-unit building on 1505 Rosewood Ave.  And that construction of this 3-unit building 
would cause the proposed rezoning pre-application under case number 14ZONE1034 to be 
improper.  We will not review the rezoning request until such time that we have some assurance 
that the proposed 3-unit building is no longer proposed, or until we have reason to believe that 
HRG no longer has rights to construct the 3-unit building. 
  
  
Joseph Reverman, AICP 
Planning Supervisor 
Louisville Metro Department of Codes & Regulation 
Division of Planning & Design Services 
444 S. 5th St., Suite 300 
Louisville, KY 40202 
Phone: (502) 574-6246 
Fax: (502) 574-8129 
 
  

From: Stpinlou@aol.com [mailto:Stpinlou@aol.com]  

Sent: Wednesday, August 06, 2014 11:28 AM 
To: Reverman, Joe 

Cc: Williams, Julia; Baker, Jonathan; Carroll, John G.; wbb@bardlaw.net 

Subject: Re: Zoning Change at 1505 Rosewood Ave. 
  
Joe, 
    I am following up my e-mail of July 31, 2014, regarding the application by the Rosewood 
Condominium Council, Inc. for the rezoning of 1505 Rosewood Ave. Is that application being 
processed? Thanks for your help.  
                                                                    Steve 
  
Stephen T. Porter, Attorney 
2406 Tucker Station Road 
Louisville, KY 40299 
502-297-9991 
stpinlou@aol.com 

 



Tab 5. 
Color Development Plans 





Tab 6. 
Original building design with garage – 
garage since eliminated in favor of 
parking waiver  





Tab 7. 
Building Permits 



Louisville­Jefferson County Metro Government

Department of Codes and Regulations
Division of Construction Review
444 S. 5th Street, Suite 100
Louisville,KY 40202
502.574.3321
www.louisvilleky.gov/ipl/Construction+Review

Permit
Number:

359231 Issue Date: 01/10/2014 Expiration
Date:

08/06/2014

Contractor: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Owner: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Inspector:
Phone:
Email:

JOHN ORTHOBER
(502) 773­0808
john.orthober@louisvilleky.gov

Location: 1505 ROSEWOOD AVE
LOUISVILLE, KY 40204

Estimated
Cost:

$66,000.00 Work Type: New

Dept. of
Commerce:

Multi Family Total Square
Feet:

1596 Occupancy: CONDO BUILDING UNIT 2 OF 3

Work
Description:

1596 SF THIRD FLOOR CONDO OF WOOD FRAME CONSTRUCTION. SHALL COMPLY WITH KBC ­ 2007. SEPARATE PERMIT REQUIRED FOR
ELECTRICAL, PLUMBING, HVAC, AND SUPPRESSION. OWNER HAS WATER MANAGEMENT SINGLE LOT RESIDENTIAL GRADING AND EROSION
PREVENTION AND SEDIMENT CONTROL CERTIFICATE SIGNED AND APPROVED PER JOHN SELCH ON 04/16/2013 FOR FULL BUILD
CONSTRUCTION. OWNER HAS TRANSPORTATON STAMPED AND SIGNED APPROVAL PER TAMMY MARKERT ON 01/29/2013 FOR FULL BUILD
CONSTRUCTION. OWNER HAS LANDSCAPING STAMPED AND SIGNED APPROVAL SHOWING SAME NOT NEEDED PER SHERRIE LONG ON
01/25/2013 FOR FULL BUILD CONSTRUCTION.­ HH

Permit Detail

Total New
Bedrooms:

2 Total
Bedrooms:

6 Stories: 3

Single Family
Units:

1 Total Single
Family Units:

3    

Occupancy
Date:

       

Use Group R­2C Square
Footage

1596 Construction
Type

5­B

Payments Received

Description Amount

Building Permit Fee $207.00

Inspection History

Inspection Number Inspection Date Type Inspector Complete Date Result Inspector Comments

2049558 02/07/2014 FOUNDATION JORTHOBER 02/07/2014 PRTIALPASS stop work issued per george pate. 2/6/14

Print Options

Building Permit

http://www.louisvilleky.gov/ipl/Construction+Review
mailto:john.orthober@louisvilleky.gov


Louisville­Jefferson County Metro Government

Department of Codes and Regulations
Division of Construction Review
444 S. 5th Street, Suite 100
Louisville,KY 40202
502.574.3321
www.louisvilleky.gov/ipl/Construction+Review

Permit
Number:

359232 Issue Date: 01/10/2014 Expiration
Date:

08/06/2014

Contractor: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Owner: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Inspector:
Phone:
Email:

JOHN ORTHOBER
(502) 773­0808
john.orthober@louisvilleky.gov

Location: 1505 ROSEWOOD AVE
LOUISVILLE, KY 40204

Estimated
Cost:

$66,000.00 Work Type: New

Dept. of
Commerce:

Multi Family Total Square
Feet:

1596 Occupancy: CONDO BUILDING UNIT 3 OF 3

Work
Description:

1596 SF FOURTH FLOOR CONDO OF WOOD FRAME CONSTRUCTION. SHALL COMPLY WITH KBC ­ 2007. SEPARATE PERMIT REQUIRED FOR
ELECTRICAL, PLUMBING, HVAC, AND SUPPRESSION. OWNER HAS WATER MANAGEMENT SINGLE LOT RESIDENTIAL GRADING AND EROSION
PREVENTION AND SEDIMENT CONTROL CERTIFICATE SIGNED AND APPROVED PER JOHN SELCH ON 04/16/2013 FOR FULL BUILD
CONSTRUCTION. OWNER HAS TRANSPORTATON STAMPED AND SIGNED APPROVAL PER TAMMY MARKERT ON 01/29/2013 FOR FULL BUILD
CONSTRUCTION. OWNER HAS LANDSCAPING STAMPED AND SIGNED APPROVAL SHOWING SAME NOT NEEDED PER SHERRIE LONG ON
01/25/2013 FOR FULL BUILD CONSTRUCTION.­ HH

Permit Detail

Total New
Bedrooms:

2 Total
Bedrooms:

6 Stories: 3

Single Family
Units:

1 Total Single
Family Units:

3    

Occupancy
Date:

       

Use Group R­2C Square
Footage

3192 Construction
Type

5­B

Payments Received

Description Amount

(PLAN REVIEW FEE) $207.00

Inspection History

Inspection Number Inspection Date Type Inspector Complete Date Result Inspector Comments

2049562 02/07/2014 FOUNDATION JORTHOBER 02/07/2014 PRTIALPASS stop work issued per george pate. 2/6/14.

Print Options

Building Permit

http://www.louisvilleky.gov/ipl/Construction+Review
mailto:john.orthober@louisvilleky.gov


Louisville­Jefferson County Metro Government

Department of Codes and Regulations
Division of Construction Review
444 S. 5th Street, Suite 100
Louisville,KY 40202
502.574.3321
www.louisvilleky.gov/ipl/Construction+Review

Permit
Number:

359225 Issue Date: 01/10/2014 Expiration
Date:

08/06/2014

Contractor: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Owner: RESTORATION GROUP LLC
HIGHLANDS
11915 CREEL LODGE DR
LOUISVILLE, KY 40223

Inspector:
Phone:
Email:

JOHN ORTHOBER
(502) 773­0808
john.orthober@louisvilleky.gov

Location: 1505 ROSEWOOD AVE
LOUISVILLE, KY 40204

Estimated
Cost:

$118,000.00 Work Type: New

Dept. of
Commerce:

Multi Family Total Square
Feet:

3192 Occupancy: CONDO BUILDING UNIT 1 OF 3

Work
Description:

1596 SF SECOND FLOOR CONDO OF WOOD FRAME CONSTRUCTION WITH 1596 SF 3 CAR GARAGE BELOW SAME CONDO. SHALL COMPLY
WITH KBC ­ 2007. SEPARATE PERMIT REQUIRED FOR ELECTRICAL, PLUMBING, HVAC, AND SUPPRESSION. OWNER HAS WATER
MANAGEMENT SINGLE LOT RESIDENTIAL GRADING AND EROSION PREVENTION AND SEDIMENT CONTROL CERTIFICATE SIGNED AND
APPROVED PER JOHN SELCH ON 04/16/2013 FOR FULL BUILD CONSTRUCTION. OWNER HAS TRANSPORTATON STAMPED AND SIGNED
APPROVAL PER TAMMY MARKERT ON 01/29/2013 FOR FULL BUILD CONSTRUCTION. OWNER HAS LANDSCAPING STAMPED AND SIGNED
APPROVAL SHOWING SAME NOT NEEDED PER SHERIE LONG ON 01/25/2013 FOR FULL BUILD CONSTRUCTION.­ HH

Permit Detail

Total New
Bedrooms:

2 Total
Bedrooms:

6 Stories: 3

Single Family
Units:

1 Total Single
Family Units:

3    

Occupancy
Date:

       

Use Group R­2C Square
Footage

3192 Construction
Type

5­B

Payments Received

Description Amount

(PLAN REVIEW FEE) $414.00

Inspection History

Inspection Number Inspection Date Type Inspector Complete Date Result Inspector Comments

2049560 02/07/2014 FOUNDATION JORTHOBER 02/07/2014 PRTIALPASS stop work issued from george pate 2/6/14

Print Options

Building Permit

http://www.louisvilleky.gov/ipl/Construction+Review
mailto:john.orthober@louisvilleky.gov


Tab 8. 
Bill Bardenwerper letter in response to 
condo unit owner’s effort through 
attorney Steve Porter to down zone 
and Mr. Porter’s response thereto 



1

Nanci Dively

From: Bill Bardenwerper
Sent: Thursday, August 14, 2014 12:53 PM
To: Nanci Dively
Subject: Gene Crawford‐Rosewood condominiums
Attachments: Master Deed DB 8871, Pg 375.pdf; MD Condo Plat Bk 115, Pg 73.pdf; 05 16 05 BOZA 

Minutes.pdf; 9‐94‐69 PC Minutes.pdf; 9‐62‐67 Minutes.pdf; 2005 Approved Plan.pdf; 
SKMBT_C36014072416350.pdf

 

From: Bill Bardenwerper  
Sent: Thursday, July 24, 2014 5:45 PM 
To: Baker, Jonathan (Jonathan.Baker@louisvilleky.gov); Carroll, John G. (John.Carroll@louisvilleky.gov); 
Stpinlou@aol.com 
Cc: 'Reverman, Joe'; Nick Pregliasco; gcrawfordjr@yahoo.com; Mark Madison (markmadison@milestonedesign.org); Liu, 
Emily (emily.liu@louisvilleky.gov) 
Subject: Gene Crawford-Rosewood condominiums 
 
Jon, John and Steve: I mentioned this to you the other day, Jon. And since Steve has asked below, we will answer him 
simultaneously as we are advising you.  
 
As all or some of you know, we here have worked on many dozens of condo regimes over the years, establishing dozens 
and representing both the developers thereof and the many associations in their on‐going condo business. We were also 
actively involved with the small committee of lawyers and legislators in amending the Kentucky condo statute on two 
occasions. I mention this because our answer to Steve’s underlying question is one we know without equivocation, to 
wit: once the land is put into the condo regime it is true that the first unit owner and thereafter other unit owners as 
they come into ownership of units “own” the “common elements”, like the land. But all rights both under the Master 
Deed establishing the condo regime and under state law are subject to the continuing rights of the developer, if any, to 
complete his condo project in accordance with the total number of units and initial stated timeframe to complete those 
units set forth in the yellow heighted “expansion” provisions of the attached Master Deed.  In this instance, there exists 
zero legal authority, indeed it would be a violation of state statutory law, the owner’s contractual obligations as to the 
developer, and a slander of title for the condo owners to attempt to deprive the condo developer of his right to 
complete the condo regime as stated, AND as set forth in the Kentucky Court of Appeals case reproduced below.  
 
There are a very small number of published cases in Kentucky pertaining to condos, and the below is one of them ‐‐ a 
new case directly on point affirming a developer’s retained development rights to complete his condo project in 
accordance with the Master Deed. In this instance, Gene Crawford had at time of recording of the Master Deed, which 
continues to this day (which is within the 10 years he had to complete the regime),  the unilateral right to build 12 
units.  (The 7‐year period set forth in the Master Deed has to do with the transfer of condo association administrative 
rights and do not diminish the developer’s retained development rights. About this the Master Deed, Kentucky’s condo 
statues and case law are perfectly clear.) 
 
The recent condo owners’ filing of a pre‐application to down‐zone the property is illegal under all of these established 
laws and legal instruments. The condo residents have only those rights that the Master Deed and Kentucky’s 
condominium statutes and interpretive case law give them; and those rights unequivocally do NOT include the rights to 
attempt to diminish the developer Gene Crawford’s rights to complete the condo regime, as each and every one of 
these condo unit owners knew them to be when they purchased their individual units.   
 
Also attached to this email are the 1967 and 1969 minutes whereby the property was rezoned (pre‐”Plan Certain”) to 
the R‐7 zoning district, plus the 2005 plan and minutes where his additional building was approved. Mark Madison with 
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Milestone Design Group and our firm have filed an application for a parking waiver such that the added units can be 
constructed by Gene, relying on available on‐street parking. If the waiver isn’t granted, he will proceed with the 
construction of an on‐site garage. 
 
This should fully answer your question, Steve, and further provide you, Jon and John, with what you need to advise 
DPDS staff that they cannot allow the down‐zoning effort to proceed, which would be a completely illegal act.   
 
Please feel free to contract either of us if you need to discuss any of this further. Many thanks.  
Bill Bardenwerper 
Nick Pregliasco 
Bardenwerper Talbott & Roberts, PLLC 
Building Industry Association of Greater Louisville Building 
1000 N. Hurstbourne Parkway, Second Floor 
Louisville, Kentucky 40223 
502-426-6688 (W) 
502-419-7333 (Bill’s M) 
502-777-8831 (Nick’s M) 
www.bardlaw.net 
 
This email message along with any attachments are confidential and intended for the addressee of this email only.  If you 
have received this email in error, delete it immediately.   An unintentional dissemination of this email or any attachments 
shall not be construed as a waiver of any attorney-client, work product or other privilege. 

 
 
From: Stpinlou@aol.com [mailto:Stpinlou@aol.com]  
Sent: Thursday, July 24, 2014 3:30 PM 
To: jonathan.baker@louisvilleky.gov; john.carroll@louisvilleky.gov 
Cc: Bill Bardenwerper 
Subject: Rosewood Condominiums application for rezoning 
 
Jon and John, 
    Is one  (or both) of you familiar with the question about ownership of this condo property? It seems clear to me that the 
condo association is now in control of the property and the 9 individual unit owners are the overall owners of the common 
elements, including the land. The developer, Highlands Restoration Group, LLC, may have some remaining development 
rights, but it is no longer the owner of the common elements. Therefore, the condo association has the right to file an 
application at PDS. Let's all talk. I think Bill represents the developer.  
  
Stephen T. Porter, Attorney 
2406 Tucker Station Road 
Louisville, KY 40299 
502-297-9991 
stpinlou@aol.com 
 
 
 
From: Nick Pregliasco  
Sent: Thursday, July 24, 2014 5:22 PM 
To: Bill Bardenwerper 
Subject: Rosewood 
 
The Kentucky Court of Appeals has already ruled on this exact issue, being that the expansion rights granted in the 
Master Deed trumps conflicting provisions of the Master Deed regarding the termination of the right to amend to create 
new units. 
 
Section T of the Declaration and Master Deed establishing Rosewood Condominiums of record in Deed Book 8871, Page 
375 provides that Declarant has the power to amend the Master Deed for 10 years (until July 2016) to create additional 
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units, with each owner granting Declarant a power of attorney coupled with an interest to do so. Page 16 is attached 
hereto.  Here is the provision: 
 

 
 
 
The above provision is almost the exact same (the language is highlighted below showing it grants the same rights) as 
the one that the Kentucky Court of Appeals held to be sufficient, despite conflicting provisions regarding the 
Declarant’s right to amend.    
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The VILLAS AT WOODSON BEND CONDOMINIUM ASSOCIATION, INC.; 
Robert Lucas; Reed Hall; Vicki Cooper; Ron Miller; Geraldine Mize; 

Melinda Washburn and Hugh Whitaker, Appellants 
v. 

SOUTH FORK DEVELOPMENT, INC. and Citizens National Bank, 
Appellees. 

No. 2010–CA–000578–MR. 

Dec. 7, 2012. 

Synopsis 

Background: Condominium owners association brought action to enjoin developer from 

undertaking any future development within the condominium project without the majority 

consent of the existing unit owners, as allegedly dictated by the master deed. The Circuit 

Court, Pulaski County, Jeffrey T. Burdette, J., initially granted partial summary judgment in 

favor of the association, but then rescinded the order entered order granting partial 

summary judgment to developer. Association appealed. 
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Holding: The Court of Appeals, Nickell, J., held that developer was not precluded from 

undertaking future development within condominium project without renewed majority 

consent of existing unit owners. 

Affirmed. 

West Headnotes (7)Collapse West Headnotes 
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1Deeds 

 

Intention of parties 

Deeds 

 

Language of instrument 

In determining the proper interpretation of a deed, courts look to the intentions of the 

parties which are deduced from the four corners of the instrument. 

Cases that cite this headnote 

 

120Deeds 

120IIIConstruction and Operation 

120III(A)General Rules of Construction 

120k93Intention of parties 

 

120Deeds 

120IIIConstruction and Operation 

120III(A)General Rules of Construction 

120k95Language of instrument 

2Deeds 

 

Language of instrument 

It is to be assumed by the courts that the parties to a deed intended each of its provisions 

to have some effect from the very fact that the words were used; words in a deed that are 

not technical must be construed as having their ordinary connotation, and courts are 

required to use the common meaning and understanding of the words used in a deed and 

will not infer or substitute intent for what was actually said. 

Cases that cite this headnote 

 

120Deeds 
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120III(A)General Rules of Construction 

120k95Language of instrument 

3Deeds 
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A deed shall be construed based upon its provisions as a whole. 
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development within condominium project, beyond four-year marketing interval expressed 
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amendment” provision imposed on each unit purchaser, any amendments to condominium 

master deed for limited purpose of bringing additional units into the condominium regime 

and altering the interests in the common elements as a necessary consequence of future 

development were done with the unanimous consent of the unit owners, and there was no 

indication that developer intended to complete all construction activities within the four-

year time period. 

Cases that cite this headnote 

 

83TCommon Interest Communities 

83TIICreation, Modification, and Termination 
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Signing in ignorance of contents in general 
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Cases that cite this headnote 
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95IRequisites and Validity 

95I(E)Validity of Assent 

95k93Mistake 
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6Common Interest Communities 

 

Association and members of its board 

Condominium association lacked standing to assert a claim of fraud against developer 

that would render deeds invalid because all deeds were between individual unit 

purchasers and developer, and the association was not a signatory to any of the deeds. 

Cases that cite this headnote 

 

83TCommon Interest Communities 

83TVIIActions and Proceedings 

83Tk142Right of Action;  Persons or Entities Entitled to Sue;  Standing 

83Tk144Association and members of its board 
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Persons entitled to sue 

Standing requires that a party have a judicially recognizable interest in the subject matter 

of the suit. 

Cases that cite this headnote 
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13k13Persons entitled to sue 

Attorneys and Law Firms 

*353 Michael M. Hirn, Michael C. Merrick, Louisville, KY, for Appellant. 

Richard G. Meyer, Crestview Hills, KY, for Appellee. 

Before LAMBERT, NICKELL, and VANMETER, Judges. 

Opinion 

 

OPINION 

NICKELL, Judge: 

The Villas at Woodson Bend Condominium Association, Inc. (“The Association”), and 

several of its members have appealed from the Pulaski Circuit Court's November 12, 
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2009, order rescinding its prior grant of partial summary judgment in their favor and 

instead granting partial summary judgment in favor of South Fork Development, Inc. 

(“South Fork”). Following a careful review of the record, we affirm. 

In March 2001, South Fork purchased an approximately 160 acre parcel of land located 

on Lake Cumberland in Pulaski County, Kentucky. South Fork then began developing a 

condominium plan known as The Villas at Woodson Bend. On April 21, 2002, South Fork 

filed a Master Deed establishing the condominium regime pursuant to Kentucky's 

Horizontal Property Law.1 Approximately forty-eight acres of the parcel were to be utilized 

in the construction of the condominium project, an additional twenty acres was dedicated 

for a sewer treatment facility, and the remaining acreage was retained by South Fork for 

uses other than the condominium project. At the time of the filing of this appeal, 61 

condominium units had been constructed, along with a clubhouse, swimming pool and 

boat dock to service the development's residents. All but three of the condominiums were 

sold between July 2002 and November 2008. 

Unfortunate difficulties and disputes arose between South Fork and the Association 

culminating in the filing of the instant suit in May of 2008 by the Association and several 

representative members. Among numerous other claims not pertinent to this appeal, the 

Association sought to enjoin South Fork from undertaking any future development within 

the condominium project without the majority consent of the existing unit owners. The 

Association claimed the express language of the Master Deed required South Fork to 

*354 complete all construction and development activities at the condominium project 

within a period of four years from the date the Master Deed was recorded. It further 

claimed that at the conclusion of that time, South Fork was required to turn over control 

and responsibility for the condominium property to the Association and take no further 

unilateral action with respect to the development. 

In response, South Fork asserted that the language of the Master Deed did not set a time 

limitation on the construction phase of the development. Rather, the language placed 

restrictions on the total number of units and the aggregate square footage of the units 

which could be constructed within the project boundaries. It further alleged it had reserved 

unto itself the right to amend the Master Deed at any time to increase the number of units 

subject to the regime on an “as-built” basis up to the maximum set forth in the original 

Master Deed, and no consent from the unit owners was necessary to make such 

amendments. 

On February 19, 2009, the trial court granted partial summary judgment in favor of the 

Association. It found “[t]he language of the master deed is clear that [South Fork's] ability 

to amend or modify the master deed without the approval of more than 50% of the interest 

in the common elements is limited to the four year period or the marketing interval.” 

Because that period ended in April of 2006, the trial court ruled as a matter of law that 

South Fork could construct only such units as had been designated in the Master Deed or 



8

any amendments thereto filed prior to the expiration of the four year time limitation. Any 

further construction activities must be approved by a vote of greater than a fifty percent 

ownership interest in the common elements. The trial court specifically disagreed with 

South Fork's assertion that it had retained the right to unilaterally amend the Master Deed 

to add additional units to the regime. 

Upon obtaining new counsel, South Fork subsequently moved to vacate the February 19, 

2009, order. In an accompanying legal memorandum supportive of its request for relief, 

South Fork argued the trial court had been misinformed by its former counsel regarding 

the source of the language of the Master Deed, and insisted the language in the document 

had been copied verbatim from a publication known as Kentucky Forms and Transactions, 

authored by two well-respected real estate attorneys. South Fork further alleged the trial 

court had erred in its interpretation of the Master Deed and had relied on improper 

sections thereof in reaching its conclusion. For the first time, South Fork agreed it did not 

have the power to unilaterally amend the Master Deed, but argued that Article XIII of the 

Master Deed, entitled “Future Development,” contained a “consent to amendment” 

provision expressly imposed on each purchaser upon their acceptance of a deed of 

conveyance to one of the condominium units.2 Thus, South Fork argued any amendments 

to *355 the Master Deed purporting to increase the number of units subject to the regime 

was accomplished with the consent of all of the unit owners of record. 

Contrary to the Association's position, South Fork alleged Article XIII stood “independent, 

free and clear of Articles XIV and VI(F)”3 and was the only section of *356 the Master 

Deed which addressed future development within the project. As an alternative request for 

relief, South Fork sought to have the trial court designate its February 19, 2009, order as 

final and appealable. The Association responded and urged the trial court to uphold its 

earlier ruling. 

On May 12, 2009, the trial court denied South Fork's motion to vacate but agreed to 

designate the February 19, 2009, order as final and appealable. Due to a clerical mistake, 

the order was improperly designated as an “Agreed Order.” Further compounding the 

confusion, the clerk distributed the order to South Fork's former counsel who did not 

forward same to South Fork's new counsel. Before counsel was made aware of the May 

12, 2009, order, South Fork moved for summary judgment on the same counts which 

were subject to the February 19 and May 12 orders. Upon learning of the entry of the May 

12, 2009, order, South Fork moved to vacate the order and allow its motion for summary 

judgment to proceed. The trial court agreed to rescind the May 12, 2009, order and allow 

the Association time to respond to the summary judgment motion after which the matter 

would stand under submission. 

On November 12, 2009, the trial court entered a seven-page order granting partial 

summary judgment to South Fork. The trial court found its earlier rulings were correct—

that South Fork could not unilaterally amend the Master Deed beyond the marketing 
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interval. However, it went on to find that when the Master Deed was amended to allow for 

future development, Article XIII controlled and any such amendment was made with the 

consent of the unit owners, not unilaterally by South Fork. Thus, as a matter of law, the 

Master Deed could be amended to include up to a maximum of 200 units or 475,000 

square feet, and South Fork was not restricted from constructing such units outside the 

four-year marketing interval. On March 5, 2010, the trial court designated the November 

12, 2009, order as final and appealable. The Association timely appealed. 

The sole issue to be resolved in this appeal is the proper interpretation of the Master 

Deed—specifically Articles VI(F), XIII, and XIV—to determine whether South Fork 

maintained the ability to undertake additional construction within the *357 condominium 

project or if its rights to do so ended upon expiration of the marketing interval. The 

Association contends the Master Deed contains internal inconsistencies regarding future 

development which should be resolved against South Fork as the drafter of the document. 

When so construed, the Association believes it was entitled to summary judgment and the 

trial court erred in failing to grant same in its favor. The Association argues the trial court's 

error was further compounded by its reliance on Article XIII as controlling in granting 

summary judgment in favor of South Fork permitting future development. We disagree and 

affirm. 

The well-settled standard of review of a trial court's grant of summary judgment is whether 

the trial court correctly found there were no genuine issues of material fact and that the 

moving party was entitled to judgment as a matter of law. Steelvest, Inc. v. Scansteel 

Service Center, Inc., 807 S.W.2d 476 (Ky.1991). Here, the trial court's factual findings are 

not in issue and the soundness of the grant of summary judgment is based purely on a 

matter of law—that being the proper construction of a deed, see Phelps v. Sledd, 479 

S.W.2d 894, 896 (1972). Thus, our review is de novo. Florman v. MEBCO Ltd. 

Partnership, 207 S.W.3d 593, 600 (Ky.App.2006) (citing Morganfield National Bank v. 

Damien Elder & Sons, 836 S.W.2d 893, 895 (Ky.1992)). 

123 In determining the proper interpretation of a deed, we look to the intentions of the 

parties which we deduce from the four corners of the instrument. Hoheimer v. Hoheimer, 

30 S.W.3d 176, 178 (Ky.2000); Phelps v. Sledd, 479 S.W.2d 894, 896 (Ky.1972). “It is to 

be assumed that the parties to a deed intended each of its provisions to have some effect 

from the very fact that the words were used. The rule is well settled that words in a deed 

that are not technical must be construed as having their ordinary connotation.” Id. We are 

required to use the common meaning and understanding of the words utilized in a deed 

and will not infer or substitute intent for what was actually said. Id. “Further, a deed shall 

be construed based upon its provisions as a whole.” Florman, 207 S.W.3d at 600 (citing 

Brown v. Harlow, 305 Ky. 285, 286, 203 S.W.2d 60, 61 (1947)). We concur with the trial 

court's conclusion that the terms of the Master Deed were not ambiguous. Thus, we are 

not constrained to construe the terms of the Master Deed strongly against South Fork as 
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preparer of the instrument. McIntire v. Marian Coal Co., 190 Ky. 342, 227 S.W. 298, 299 

(1921) (“The rule is that a deed which grants land and certain specified rights and 

privileges, there being no ambiguity in the instrument, will be construed according to its 

terms, and enforced strictly according to its terms. But, where there is ambiguity or 

uncertainty in the deed, it will be construed most strongly against the grantor and in favor 

of the grantee.”). 

The arguments on appeal essentially parrot arguments the parties made in the trial court. 

The Association contends Articles VI(F) and XIV limit South Fork's ability to unilaterally 

amend the Master Deed to the four-year marketing interval which, undisputedly, ended in 

mid–2006. It alleges the provisions of Article XIII are directly contrary to the time 

limitations and the Association's rights to control the common elements contained in 

Articles VI and XIV. South Fork asserts it obtained unanimous consent from the unit 

owners to conduct additional development activities and to shift and reallocate owner 

percentages of ownership in the common elements by virtue of the express language 

contained in Article XIII and any amendments to the Master Deed were *358 done 

pursuant to that unanimous consent. The trial court agreed with South Fork that Article XIII 

controlled and was dispositive of the issue of future development and we concur. 

Article VI(F) contains a number of restrictions on the actions of the Association during the 

four-year marketing interval. It further contains restrictions on the ability of South Fork to 

unilaterally amend the condominium documents. These restrictions are undisputed. 

However, contrary to the Association's arguments, and as the trial court correctly found, 

this section does not displace the contents of Articles XIII and XIV relating to the 

amendment of the condominium documents, including the Master Deed. To construct the 

language of Article VI(F) in the manner urged by the Association would not give meaning 

to the words used in each section and would operate to make some of the provisions of 

the Master Deed—most especially Article XIII—meaningless. 

4 Article XIII contains specific provisions relating to future development of the 

condominium regime and is consistent with other provisions of the Master Deed relating to 

amendment to shift and reallocate the interest of unit owners in the common elements to 

reflect the “as-built” nature of an ongoing development. Article II(A) indicates there shall 

be a maximum of 200 units constructed and subject to the condominium regime. That 

article further authorizes South Fork, “without any requirement to obtain the consent of 

any unit owner or other person,” to amend the Master Deed upon completion of the 

construction of all units to ensure the percentage interest of each unit owner in the 

common elements conforms “to the area in square feet and percentage interest of those 

units as built.” Article III specifies each unit shall have a fixed interest in the common 

elements based upon the square footage of the individual unit as a percentage of the 

square footage covered by the entire condominium regime. That article goes on to state 

that such percentage interest in the common elements “shall remain constant” and 
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adjustments of such percentages are prohibited without prior written approval of all unit 

owners “except as provided in section III(A), and article XIII of this master deed....” 

(emphasis added). As the trial court expressly found, Article XIII contains clear and 

specific language concerning the consent of the owners to future development4 and the 

shifting and reallocation of their interests in the common elements garnered through 

acceptance of their respective deeds. Based upon this language—as the trial court again 

correctly concluded—any amendments to the Master Deed for the limited purpose of 

bringing additional units into the condominium regime and altering the interests in the 

common elements as a necessary consequence of future development, are done with the 

unanimous consent of the unit owners and not unilaterally as the Association urges. 

567 The Association's claim that such verbiage is ineffective as many purchasers would 

not and did not read the Master Deed prior to executing the deeds conferring their 

particular units is without merit. It is abundantly clear that a party is bound by his 

agreement with the terms of a contract he has signed and had an opportunity to review, 

and ignorance of the *359 terms thereof is not a defense to the rights and obligations set 

forth therein. See Prewitt v. Estate Building & Loan Ass'n, 288 Ky. 331, 156 S.W.2d 173, 

174 (1941) (general principle is that a person given opportunity to read contract he signs 

is bound by it, unless there was fraud in obtaining his signature).5 

We cannot determine from the language of the Master Deed, in the cited provisions or 

otherwise, where the time restriction on additional development urged by the Association 

is located or supported. No such express restrictive language appears anywhere in the 

document. Article XIII specifically reserves to South Fork, its successors and assigns, with 

the consent of all record unit owners, the right to amend the Master Deed for purposes of 

shifting and reallocating interests in and to the common elements as future development 

occurs. There is absolutely no indication that South Fork, in drafting the Master Deed and 

other condominium documents, intended to (or inferred it would) complete all construction 

activities within a four-year time period. It did, however, impose a definite restriction on the 

acreage, number of units and total square footage of buildings which could be included in 

the development. Although South Fork could have amended the Master Deed during the 

marketing interval to increase these numbers, it did not, and any future attempt to do so 

would be improper and ineffective. Thus, contrary to the Association's concerns, while 

reserving the right to continue construction beyond the four-year marketing interval, South 

Fork did not retain the right to conduct unlimited future development as the Master Deed 

clearly placed finite limits on the scope of the condominium project. The Association 

wrongly focuses on time when the critical factor is the Master Deed's limitation on the 

maximum number of units and total square footage available for possible development 

within the regime. The trial court correctly concluded that South Fork retained the right to 

pursue future development activities beyond the four-year marketing interval. 

For the foregoing reasons, the judgment of the Pulaski Circuit Court is affirmed. 
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ALL CONCUR. 

Footnotes 

1 

Kentucky Revised Statutes (KRS) 381.805 et seq. 

2 

In pertinent part, Article XIII states: 

Villas at Woodson Bend (Condominiums) as built consists of four (4) units in 

the buildings previously constructed, and may consist of additional units 

contained in additional buildings which may be constructed. These buildings 

and the units therein together with the common elements appurtenant 

thereto will automatically become subject to this condominium regime by 

amendment(s) to the master deed upon filing of their respective floor plans. 

Declarant specifically reserves the right, from time to time, to further amend 

the master deed to the extent of adding additional units and general 

common elements (not to exceed two hundred (200) units containing four 

hundred seventy-five thousand (475,000) square feet in the aggregate) and 

limited common elements and, once added by amendment, the units therein 

shall have the same rights, privileges, and obligations as appear herein. In 

furtherance of the foregoing, an irrevocable power coupled with an interest is 

hereby granted and reserved unto declarant, its successors and assigns 

(however, individual unit owners shall not be included within the meaning of 

successors and assigns as used in this paragraph), to SHIFT AND 

REALLOCATE from time to time the percentage of ownership in the 

common elements appurtenant to each unit to the percentages set forth in 

each amendment pursuant to this paragraph. Each execution of a deed of 

conveyance, mortgage, or other instrument with respect to a unit, and the 

acceptance thereof, shall be deemed a grant, and an acknowledgment of 

and conclusive evidence of the parties thereto to the consent of such 

reservation of power to declarant as attorney in fact and shall be deemed to 

reserve to declarant and its successors and assigns the power to shift and 

reallocate from time to time the percentages of ownership in the common 

elements appurtenant to each unit set forth in each such recorded 

amendment. Further, declarant specifically reserves unto itself, and its 

successors and assigns, the rights to determine the location of all future 

units, common elements, and limited common elements; it being provided, 

however, that all future development of the condominium project shall be 
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restricted to the property and the condominium project shall not be 

expanded to include any other property. 

Each unit owner by acceptance of a deed to a unit further acknowledges, 

consents, and agrees to this master deed and to each such amendment that 

is recorded, as follows: 

* * * * 

(H) Each unit owner by acceptance of the deed conveying his unit agrees for 

himself and all those claiming under him, including mortgagees, that the 

master deed and each amendment is and shall be deemed to be in 

accordance with the Horizontal Property Law and, for purposes of the 

master deed and the Horizontal Property Law, any changes in the respective 

percentages of ownership in the common elements as set forth in each such 

amendment shall be deemed to be made by agreement of all unit owners 

and mortgagees. 

(I) Declarant reserves the unilateral right to amend the master deed for the 

purpose of shifting and reallocating the percentages of ownership in the 

common elements in the manner provided by this article and any applicable 

law.... 

* * * * 

No future board acting for and on behalf of the council shall amend the 

master deed or adopt or amend any bylaws which would hinder, obstruct, or 

jeopardize declarant's interest in the present or future development of the 

condominium project. 

3 

Article XIV, captioned “Amendment to Declaration,” sets forth the 

mechanism required to amend the Master Deed. It states in pertinent part: 

This master deed may be modified, altered, amended or added to by 

declarant pursuant to an instrument recorded by declarant in the office of the 

county clerk of Pulaski County, Kentucky, subject to and in accordance with 

section VI(F), or by an instrument signed by each unit owner of record (and 

by declarant, if the consent of declarant to such amendment is required 

under the terms of the condominium documents), or by a vote of greater 

than 50% in interest in the common elements at any duly called meeting of 

unit owners.... 

Article VI discusses the role of the council of co-owners. Subsection (F) 

discusses situations in which the declarant's written consent is necessary. 

Anything to the contrary contained in any of the condominium documents 

notwithstanding, during the interval (the “declarant's marketing interval”) 

from the date of recordation of this master deed until the earlier of such time 
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as (1) declarant or its designee(s) shall cease to own any units in the 

condominium project, or (2) four years from the date of recording this master 

deed, the board of directors may not, without the declarant's prior written 

consent (1) amend any of the condominium documents; (2) make any 

addition, alteration, or improvements to the common elements or to any unit; 

(3) assess any common charges for the creation of, addition to, or 

replacement of all or part of a reserve, contingency, or surplus fund if the 

effect of such assessment would be to increase the amount of such reserve, 

contingency, or surplus fund in excess of an amount equal to that proportion 

of the then existing budget which the amount of reserves in the initial budget 

of estimated expenses for the condominium project bears to the total 

amount of such initial budget of estimated expenses; (4) hire any employee 

in addition to the employees, if any, provided for in the initial budget; (5) 

enter into any service or maintenance contract for work not covered by 

contracts in existence on the date of the first closing of title to a unit; (6) 

borrow money on behalf of the condominium project; or (7) reduce the 

quantity or quality of services to or maintenance of the condominium project. 

During the declarant's marketing interval, in addition, declarant may 

unilaterally amend any condominium document so long as such amendment 

does not (1) alter the undivided interest in the common elements 

appurtenant to any unit not owned by declarant or its nominee at the time of 

such amendment, (2) increase the share of common expenses which are 

the obligation of unit owners other than declarant at the time of such 

amendment, or (3) materially alter the responsibilities and obligations of 

declarant as developer of the condominium project to other unit owners 

under the condominium documents. 

4 

We also note that Article XIII contains express language that the Association 

is prohibited from taking any action “which would hinder, obstruct, or 

jeopardize the declarant's interest in the present or future development of 

the condominium project.” We are unable to ascertain how the Association 

squares its current position of opposition to future development with this 

restriction. 

5 

Although the Association makes a minor attempt to allege fraud on the part 

of South Fork based on marketing brochures for the development, their 

argument rings hollow. Moreover, were we inclined to address the issue, the 

Association lacks standing to assert such a claim because all of the deeds 

were between individual unit purchasers and South Fork; the Association 
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was not a signatory to any of the deeds. Standing requires that a party “have 

a judicially recognizable interest in the subject matter of the suit.” 

HealthAmerica Corp. of Kentucky v. Humana Health Plan, Inc., 697 S.W.2d 

946, 947 (Ky.1985). The Association is a legal stranger to the deeds and 

cannot be said to have any legal interest in a claim of fraud based thereon. 

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works

 
  
 
 



   
   

 

Stephen T. Porter 
Attorney-at-Law 

2406 Tucker Station Road 
Louisville, KY 40299-4529 

stpinlou@aol.com 
502-297-9991 or 502-905-9991 

 
 

July 29, 2014 
 

Ms. Julia Williams 
Louisville Metro Planning &Design Services 
444 S. 5th Street 
Louisville, KY 40202 
 
Re: 1505 Rosewood Ave. 
       Application for Rezoning 
       Rosewood Condominium Council, Inc. 
 
Dear Ms. Williams: 
 
 I represent the Rosewood Condominium Council, Inc., which is the owner of the 
common elements, including the land, of the Rosewood Condominium at 1505 
Rosewood Ave. The Board of Directors of that corporation has submitted a rezoning 
application to Planning & Design Services. I understand you have delayed any staff 
reviews of that application until you have proof that the property is owned by the 
applicant. 
 As you know, one of the entities that can file such an application is the owner of a 
parcel of property. Rosewood Condominium Council, Inc. is clearly the owner. The 
Declaration and Master Deed Establishing Rosewood Condominiums is filed in DB 
08871, Page 0375-0394, and was originally filed on July 21, 2006. KRS 381.9167(d) 
clearly gives a unit owners’ association the right to “Institute…administrative 
proceedings in its own name on behalf of itself…on matters affecting the condominium.”  
On page 14 (DB 08871, P 0388) of the Master Deed, it clearly states that the original 
developer controls the Council until “7 years after the date of the filing of this 
Declaration and Master Deed”. After that time, the Council is controlled by the unit 
owners. That 7-year time elapsed on July 21, 2013. Therefore, the unit owners are now in 
control of the Council, not the original developer, Highlands Restoration Group, LLC.  
 On page 2 (DB 08871 P 0376) of the Master Deed, the “Common Elements” are 
defined as consisting “of all the property as set forth on the set of floor plans of the 
buildings, excepting the individual units, including but not limited to, the land (including 
the Land under the units)…” As with all condominiums, the common elements are owned 
proportionately by the individual unit owners and are maintained and controlled by the 
Council. In this case, the individual unit owners are acting through their representative 
Council, as authorized on page 14 of the Master Deed. 

mailto:stpinlou@aol.com


   
   

 

 Even Mr. Bardenwerper, attorney for the original developer, in his e-mail of July 
24, 2014, admits as follows:: 

once the land is put into the condo regime it is true that the first unit owner 
and thereafter other unit owners as they come into ownership of units 
“own” the “common elements”, like the land. 

 
 Any other arguments put forth by Mr. Bardenwerper are items between the 
developer and the Council, not items of any concern to PDS. The only concern to PDS is 
the ownership of the property, and all agree that is the owners of the units, as represented 
by the Council. Therefore, we respectfully request this application be processed as usual. 
 
     Sincerely, 
 
 
 
     Stephen T. Porter 
 
pc:  Jonathan Baker 
       John Carroll 
       Bill Bardenwerper 
       Rosewood Condominium Council, Inc.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Tab 9. 
Parking Waiver Justifications 



Rosewood II 
Parking Waiver Application Attachment 
 
The requested parking waiver is to allow the applicant to reduce the minimum 
requirements by 2 parking spaces and / or to utilize the available on-street parking to 
meet the requirements of the two parking spaces being waived. 
 

1. A parking study in accordance with the requirements of the LDC and Metro 
Public Works has been performed and is attached to this application.  For this 
reason this request is in compliance with the comprehensive plan. 

2. The applicant has made every effort to provide parking on-site.  Unfortunately, 
other options were not code complaint and will require variances and waivers.  
The request presented appears to be the least impactful on the neighborhood. 

 
_____________________________________________________________________ 
 
1. The request is the minimum reduction of two parking spaces.  This meets the 

minimum requirements for the entire parcel (the existing building and the 
proposed building). 

2. Since a parking study has been preformed that indicates a surplus of parking 
available.  This proposal will not adversely affect nearby properties. 

3. The requirements stated in table 9.1.2 do accurately reflect the parking needs of 
the proposed use and while the requested parking waiver is to reduce the 
required number of parking spaces, the parking study clearly demonstrates that 
there is adequate surplus parking to accommodate the two parking spaces 
needed to be in compliance with the aforesaid table 9.1.2.  All of the “applicable 
reductions” listed in table 9.1.1 are not applicable except for the number 6, 
which states “a parking waiver must be obtained to reduce the minimum 
number of required parking spaces, except as provided in table 9.1.1”. 

4. The parking study has been preformed indicates a surplus of parking available. 
 
_____________________________________________________________________ 
 
1. N/A – The applicant is not requesting a waiver to exceed the maximum parking 

required. 
2. N/A – The applicant is not requesting a waiver to exceed the maximum parking 

required. 
 



Parking Waiver Justification: 
In order to justify approval of any parking waiver, the Planning Commission considers the following criteria. Please 
answer  all of the following items. Use additional sheets if needed. A response of yes, no, or N/A is not acceptable. 
 
Reason for Request: The requested parking waiver is to allow the applicant to reduce the minimum requirements by 
2parking spaces and/or to utilize the available on-street parking to meet the requirements of the two parking spaces 
being waived. 

For all Parking Waivers: 
 
1. The Parking Waiver is in compliance with the Comprehensive Plan. 

A parking study in accordance with the requirements of the LDC and Metro Public Works has been performed 
and is attached to this application.  For this reason, this parking waiver request complies with the applicable 
Guideline 3, Policy 24 and Guideline 7, Policy 10 recommendations with respect to provision for adequate 
parking.   

 
2. The applicant made a good faith effort to provide as many parking spaces as possible on the site, on other 

property under the same ownership, or through joint use provisions. 
The applicant has made every effort to provide parking on-site.  Unfortunately, other options would not be fully  
LDC compliant and might require design waiver or variances.  The request presented appears to be the least 
impactful on the neighborhood. 
 

For Waivers to reduce the minimum number of required parking spaces; OR use on-street parking spaces that are not 
directly adjacent to or abutting the development site; OR use parking spaces located in a public parking lot: 
 
1. The requested waiver is the smallest possible reduction of parking spaces that would accommodate the 

proposed use. 
The request is the minimum reduction of two parking spaces.  This meets the minimum requirements for the 
entire parcel (the existing building and the proposed building). 

 
 
2. Adjacent or nearby properties will not be adversely affected. 

That is because a parking study has been performed which has determined that a surplus of on-street parking is 
available.  Consequently, use of demonstrated surplus on-street parking will not adversely affect nearby 
properties. 

 
 
3. The requirements found in Table 9.1.2 do not accurately depict the parking needs of the proposed use and 

the requested reduction will accommodate the parking demand to be generated by the proposed use. 
n/a 

 
 
4. There is a surplus of on-street or public spaces in the area that can accommodate the generated parking 

demand. 
The parking study submitted with this application demonstrates that a surplus of on-street parking available. 

 
Waivers to provide more parking spaces than the maximum allowed: 
 
1. The requirements found in Table 9.1.2 do not allow the provision of the number of parking spaces needed to 

accommodate the parking needs. 
n/a 

 
2. The requested increase is the minimum needed to do so. 

n/a 
 
 
 

Parking Waiver Application – Planning & Design Services  









Tab 10.  
Parking Waiver Findings of Fact 



Parking Waiver Findings of Fact 
Parking Waiver to reduce the minimum requirements by 2 parking spaces and/or to 
utilize the available on-street parking to meet the requirements of the two parking 
spaces being waived. 
 
WHEREAS, a parking study was conducted in accordance with the requirements of the 
LDC and Metro Public Works and was entered into the record at the Planning 
Commission Public Hearing; this parking waiver request complies with the applicable 
Comprehensive Plan Guideline 3, Policy 24 and Comprehensive Plan Guideline 7, Policy 
10 recommendations with respect to provision for adequate parking; and 
 
WHEREAS, the applicant has made every effort to provide parking on-site; and the 
original plan for a garage would cause building complications; and so the request 
appears to be the least impactful on the condominium community or neighborhood; 
and 

 
WHEREAS, the requested waiver is the smallest possible reduction of parking spaces 
that would accommodate the proposed use; and this meets the minimum requirements 
for the entire parcel (the existing building and the proposed building); and 

 
WHEREAS, adjacent or nearby properties will not be adversely affected because a 
parking study has been performed which has demonstrated that a significant surplus of 
on-street parking is available; and the use of demonstrated surplus on-street parking 
will not adversely affect nearby properties; and 
 
WHEREAS, the requirements stated in Table 9.1.2 accurately reflect the parking needs 
of the proposed use; and while the requested parking waiver is to reduce the required 
number of parking spaces, the parking study clearly demonstrates that there is 
adequate surplus parking to accommodate the two parking spaces needed so as to 
assure compliance with the aforesaid Table 9.1.2; and all of the “applicable reductions” 
listed in Table 9.1.1 are not applicable except for #6, which states “a parking waiver 
must be obtained to reduce the minimum number of required parking spaces, except as 
provided in Table 9.1.1”; and 
 
WHEREAS, there is a surplus of on-street or public spaces in the area that can 
accommodate the generated parking demand; and the parking study submitted with 
this application demonstrates that a surplus of on-street parking available;  
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves the 
Parking Waiver. 
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