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Existing curb cut from New Cut Road leading to site.  



View of New Cut Road looking south.  Site is to the left.

SITE



View of New Cut Road looking north.  Site is to the right.

SITE



View of site from Southside Drive.  

SITE



View of Southside Drive looking north.  Site is to the left.

SITE



View of Southside Drive looking south.  Site is to the right.
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Paul B. Whitty 
Email:    PAUL@BARDLAW.NET 

Mobile: (502) 459-2001 
 

 
 

March 16, 2022 
 

RE: Neighborhood meeting for proposed change in zoning from R-5 and C-1 to C-2 to allow 
construction of a 7,200 sf retail building on property located at 5437 New Cut Road 

 
Dear Neighbor: 
 
We are writing to notify you about an upcoming virtual neighborhood meeting regarding the above referenced 
project. Because of the COVID-19 emergency orders requiring and/or recommending social distancing, we are 
required to hold the neighborhood meeting virtually at this time. The details are set forth in this letter and the 
supporting attachments. If you cannot obtain access to the virtual meeting, we may be able to assist you in that 
regard or otherwise assure a telephone or in-person conversation.  
 
The applicant, Rafael Dapello with Golden Wash, LLC, is seeking a zone change of the property referenced 
above from R-5 and C-1 to C-2. The proposed building will be 7,200 sf for retail on the portion of the site that is 
currently used as a parking lot. The existing Carli’s Rotisserie Chicken Restaurant that faces New Cut Road will 
remain.  Accordingly, we have filed a plan for pre-application review with Planning and Design Services (PDS) 
that has been assigned case number 22-ZONEPA-0034 and case manager Dante St. Germain. 
 
The virtual meeting will be held on Thursday, March 31, 2022 beginning at 6:00 p.m. 
 

Enclosed for your review are the following: 
 

1. The development plan sheet 
2. LOJIC site location zoning map sheet showing the location of the site 
3. Detailed summary sheet of the project 
4. Contact information sheet and Information sheet on how to obtain case information online 

from PDS’s online customer service portal 
5. Instruction sheet on how to join the virtual meeting. 
6. PDS’s “After the Neighborhood Meeting” sheet  

 
If you are unable to attend the virtual meeting, or have any questions or comments, please feel free to email or 
call me or contact the PDS case manager listed on the attached contact information sheet. 
 
We look forward to our opportunity to visit virtually or by phone.   

 
Sincerely, 
 
 
Paul B. Whitty 
 
cc: Hon Amy Holton Stewart, Councilwoman, District 25 

Dante St. Germain, case manager with Division of Planning & Design Services  
 Alex Rosenberg, Al Engineering, Inc. 
 Rafael Dapello, Applicant  
 

mailto:PAUL@BARDLAW.NET


 
DEVELOPMENT PLAN 

 



 
LOJIC SITE LOCATION SHEET 

 
 

 



 
DETAILED SUMMARY SHEET 

 
The applicant, Rafael Dapello with Golden Wash, LLC, is seeking a zone change of the property 
referenced above from R-5 and C-1 to C-2. The proposed building will be 7,200 sf for retail on the 
portion of the site that is currently used as a parking lot. The existing Carli’s Rotisserie Chicken 
Restaurant that faces New Cut Road will remain.  Accordingly, we have filed a plan for pre-application 
review with Planning and Design Services (PDS) that has been assigned case number 22-ZONEPA-0034 
and case manager Dante St. Germain. 
 
The property is located on the east side of New Cut Road north of Southside Drive as shown on the attached 
“LOJIC Site Location” attachment.  
 
Landscaping, screening and buffering will contain at least the minimum amount required by Chapter 10 of the 
Louisville Metro Land Development Code (LDC).   
 
The property is in the Town Center Form District, with no proposed change thereto. Sanitary sewer service by 
new property service connection.  
 
 
NOTICE OF POTENTIAL DEVELOPMENT PLAN CHANGES. Please be advised that this “Detailed 
Summary” is being provided early in the application process. As such, whereas every effort has been 
made to assure accuracy, changes may be made to the development plan before the now scheduled 
neighborhood meeting and also after it based on public comments and those of various agencies and 
PDS staff review. Any changes will be available for public review on the PDS Online Customer Service 
Portal.  Instructions on how to access this information is provided in the PDS’s online customer service 
portal information sheet. Additionally, those changes with the final plan would be presented at the time 
of the public hearing(s). You may also contact the PDS case manager if you have any questions, or 
contact any others listed on the Contact Information Sheet where contact information is provided.



 
CONTACT INFORMATION SHEET 

 
1. PRIMARY CONTACT  

 
Bardenwerper, Talbott & Roberts, PLLC 
1000 N. Hurstbourne Pkwy., 2nd Floor 
Louisville, KY 40223 
Attn: Paul Whitty – (502) 459-2001 

 Paul@bardlaw.net 
 

2. ENGINEERING FIRM 
 
Al Engineering, Inc. 
Alex Rosenberg – (502) 254-2245 
13000 Middletown Industrial Blvd., Ste. A 
Louisville, KY  40223 
alex@alengrinc.com 
 

3. APPLICANT 
 
Rafael Dapello 
rafaeldapello@hotmail.com 
 

4. CASE MANAGER OR SUPERVISOR 
 
Dante St. Germain 
Planning & Design Services 
444 South Fifth Street, Suite 300 
Louisville, KY 40202 
(502) 574-4388 
Dante.St.Germain@louisvilleky.gov 

 
 
 

PLANNING & DESIGN SERVICES (PDS’s) 
ONLINE CUSTOMER SERVICE PORTAL INFORMATION SHEET 

 
 
To view details of the zone change online, use the link at: 
 
https://aca-louisville.accela.com/LJCMG/Welcome.aspx?TabName=Home&TabList=Home 
 
Click on the “Search” tab 
Then “Planning Applications” 
Enter case number in “Record Number” box 
Click on “Record Info” tab  
 

mailto:alex@alengrinc.com
mailto:rafaeldapello@hotmail.com
https://aca-louisville.accela.com/LJCMG/Welcome.aspx?TabName=Home&TabList=Home


 
INSTRUCTION SHEET ON HOW TO JOIN THE VIRTUAL MEETING 

 
You may join the meeting using a computer, tablet, smart phone, or standard telephone.  

 
Rafael Dapello / 5437 New Cut Road Neighbor Meeting  
Thu, Mar 31, 2022 6:00 PM - 7:00 PM (EDT)  
 
Please join my meeting from your computer, tablet or smartphone.  
https://meet.goto.com/483078853  
 
You can also dial in using your phone.  
United States (Toll Free): 1 866 899 4679  
United States: +1 (571) 317-3116  
 
Access Code: 483-078-853  
 
Get the app now and be ready when your first meeting starts: https://meet.goto.com/install 

 
 

Note:  If anyone would like the connection link emailed to them, or a set of the meeting slides, 
please email Anna Martinez at anna@bardlaw.net or Nanci Dively at nsd@bardlaw.net  
 
 
IF YOU ARE UNABLE TO ATTEND THE VIRTUAL MEETING AND HAVE 
QUESTIONS, PLEASE FEEL FREE TO CONTACT ANY OF THE FOLLOWING:  

 
Paul B. Whitty, Esq. – (502) 459-2001 
paul@bardlaw.net 
Bardenwerper, Talbott & Roberts, PLLC 

 
Alex Rosenberg - (502) 254-2245 
alex@alengrinc.com 
Al Engineering, Inc. 
 

 Dante St. Germain, AICP 
Case Manager, Planning & Design Services 
(502) 574-4388 
Dante.St.Germain@louisvilleky.gov 

 

https://meet.goto.com/483078853
tel:+18668994679,,483078853
tel:+15713173116,,483078853
https://meet.goto.com/install
mailto:anna@bardlaw.net
mailto:nsd@bardlaw.net
mailto:paul@bardlaw.net


 
AFTER THE NEIGHBORHOOD MEETING SHEET 

 

 



NEIGHBORHOOD MEETING SUMMARY REGARDING CASE NO. 22-ZONEPA-0034; 5437 New Cut Road 

 

A duly noticed virtual neighborhood meeting was held March 31, 2022, at 6 p.m.  There were six persons 

in attendance as well as the presenters, Paul Whitty, Bardenwerper, Talbott & Roberts and Alex 

Rosenberg, AL Engineering and including Metro Council Person, Amy Holton Stewart and her Legislative 

Aide, Brian Powell. 

A PowerPoint presentation was provided which gave all contact information, explained the rezoning 

process, showed the subject site with the development plan, LOJIC zoning map and LOJIC aerial map, 

area photographs and maps showing area uses and finally a photographic rendering as an example of 

the type of building to be constructed per the plan.  It was explained that since the notices were mailed 

it had been decided to rezone only the R-5 portion of the site (fronting on Southside Drive) to C-1 rather 

than C-2 in order to match the desired neighborhood serving uses more closely with retail shops and 

services. 

The neighbors raised the following concerns:  traffic congestion (particularly on Sundays at Our Lady of 

Mt. Carmel Church and large funerals at the adjacent Ratterman funeral home; the number of likely 

tenants; the current condition of the property with trucks at the Southside Drive entrance, litter and 

dumpster maintenance; cross-parking; signage and landscaping. 

The proposed retail center would be neighborhood serving uses that would not likely generate 

“destination” trips but pass-by existing traffic.  There will likely be only one or two tenants as any more 

than that would not be feasible given the narrowness of the lot and the building having two entrances.  

The existing litter and condition of the site was addressed, and a commitment made to ensure that the 

property would be kept clear of litter and debris and a binding element would help ensure that the site 

would be well maintained.  The trucks will be moved off-site.  The use, capacity and condition of the 

dumpster enclosure will be improved.  Landscaping will be provided per the LDC including plantings and 

trees at the Southside Drive entrance to provide an attractive appearance.  Unwanted cross-parking will 

be addressed with both interior and exterior signage.  Mr. Whitty will follow up with Fr. Tony Overton at 

the church to ensure that his congregation is aware of the proposal. 

The meeting concluded at 6:35 p.m. 
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DEVELOPMENT PLAN
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TAB 6
PARKING AGREEMENT WITH 
RATTERMAN FUNERAL HOME



Draft 5/13/22 
 

PARKING EASEMENT AGREEMENT 
 
 THIS PARKING EASEMENT AGREEMENT (“Easement”) is made and 
entered into this ___ day of ______, 2022, by GOLDEN WASH, LLC, a Kentucky 
limited liability company, with a mailing address of 3704 Klondike Lane, Louisville, KY 
40218 ( “GW”) and  JER III Properties, LLC with a mailing address of 7336 Southside 
Drive, Louisville, KY 40214  (“JER”). 
 

W I T N E S S E T H: 
 

 WHEREAS, JER is the owner in fee simple of that certain .968 acre tract of land 
at 7336 southside Drive by virtue of a certain deed of record in Deed Book 10791, Page 
365  in the Office of the Clerk of Jefferson County, KY; and 
 
 WHEREAS, GW is the owner in fee simple of that certain  acre tract of land at 
5437 New Cut Road, Louisville, Kentucky by virtue of a certain deed of record in Deed 
Book 6093, Page 490 in the Office of Jefferson County, Kentucky: and  
 
 WHEREAS, the JER property and the GW property have experienced 
unauthorized parking by its respective customers creating business disruption and 
unwanted liability; and 
 
 WHEREAS, JER and GW, as adjacent property owners, desire to provide certain 
rights to cross-parking for the benefit of their respective properties. 
 
 NOW, THEREFORE, in consideration of the premises and for other good and 
valuable consideration the receipt and sufficiency of which are acknowledged by the 
parties, GW and JER agree as follows: 
 
 1. Grant of Easement. GW hereby grants an easement to JER to utilize 
parking spaces on the GW property as shown on Exhibit A (the “Easement Area”) for 
occasional overflow parking for the customers of JER.  JER shall give GW 10 days 
advance notice of its intent to utilize the Easement Area for its parking needs for large 
funerals.  The aforesaid use of the Easement Area shall not exceed once per quarter 
unless specific permission is granted by GW. 
 
 2, Maintenance and Use.  GW shall be solely responsible to maintain the 
Easement Area in good condition and in compliance with all applicable laws and 
regulations for the benefit of its invitees, licensees, employees and guests, for passenger 
vehicle parking only. 
 
 3. No Rights in Public; No Implied Easements. Nothing contained in 
this Easement shall ever be deemed to create a gift or dedication of all or any portion of 
the property described herein to the general public or for any public use or public purpose 



whatsoever. Any action to enforce the rights granted pursuant to this Easement may be 
maintained only be the parties hereto or their respective successors or assigns. No 
easement for the benefit of the general public or for signage, drainage or utilities is 
implied. 
 
 4. Term of Easement. This easement shall continue so long as JER owns 
and operates a funeral home on its property. In the event that the JER no longer owns or 
operates a funeral home on its property, this Parking Easement Agreement shall terminate 
without further action. 
 
 5, Mutual Indemnification. GW and JER shall indemnify and hold each 
other, their respective successors and assigns, harmless from and against all claims, 
liabilities, and expenses (including reasonable attorney fees) relating to accidents, 
injuries, loss, or damage of or to any person or property arising in any way from the use 
of the Easement Area as provided herein. 
 
 6. Entire Agreement. This Easement Agreement constitutes the entire 
agreement of the parties. Any prior agreements, understandings, rights or claims with 
respect to the subject matter of this Parking Easement Agreement  are waived and shall 
not have any force or effect. 
 
 IN WITNESS WHEREOF, the parties have caused this Parking Easement 
Agreement to be signed as of the day and year first above written. 
 
    “JER” 
 
    JER Properties, LLC, a Kentucky limited  
    liability company 
 
    By: _________________________________________ 
 
    Name:__________________________________________ 
 
    Title: __________________________________________ 
 
COMMONWEALTH OF KENTUCKY } 
      } SS: 
COUNTY OF JEFFERSON   } 
 
  The foregoing instrument was subscribed, sworn to, and acknowledged 
before me this ___ day of _____, 2022, by ____________________________ as 
____________________________ of JER Properties III, LLC, a Kentucky limited 
liability company, on behalf of the company. 
 
  My Commission expires:_______________ 
       ______________________________ 



       Notary Public              ID No.______  
       State of Kentucky 
 
 
    “GW” 
 
    Golden Wash, LLC 
    A Kentucky limited liability company 
    
    By: _________________________________________ 
 
    Name:__________________________________________ 
 
    Title: __________________________________________ 
 
     
 
COMMONWEALTH OF KENTUCKY } 
      } SS: 
COUNTY OF JEFFERSON   } 
 
  The foregoing instrument was subscribed, sworn to, and acknowledged 
before me this ___ day of _____, 2022, by ______________________, as 
_____________ of Golden Wash, LLC, a Kentucky limited liability company on behalf 
of the company. 
 
  My Commission expires:___________ 
 
       ______________________________ 
       Notary Public        ID No.______  
       State of Kentucky 
 
 
 
THIS INSTRUMENT PREPARED BY: 
 
 
 
 
 
______________________________________________ 
BARDENWERPER TALBOTT & ROBERTS, PLLC 
Building Industry Association of Greater Louisville Building 
1000 N. Hurstbourne Parkway, Second Floor 
Louisville, Kentucky 40223 
 



TAB 7
BUILDING ELEVATIONS



Similar style and design of proposed building







TAB 8
PROPOSED ADDITIONAL 
BINDING ELEMENTS



PROPOSED ADDITIONAL 
BINDING ELEMENTS

• The following land uses shall be prohibited:

• Payday loan operations

• Car washes

• Adult entertainment

• Vaping shop

• Smoking/Cigarette/Cigar Shop
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BARDENWERPER, TALBOTT & ROBERTS, PLLC 

ATTORNEYS AT LAW  
1000 N. HURSTBOURNE PARKWAY • BUILDING INDUSTRY ASSOCIATION OF GREATER LOUISVILLE BLDG. • SECOND FLOOR • LOUISVILLE, KENTUCKY 40223  

(502) 426-6688 • (502) 425-0561 (FAX) •  WWW.BARDLAW.NET 

 
 

STATEMENT OF COMPLIANCE WITH ALL APPLICABLE GOALS, OBJECTIVES 
AND POLICIES OF THE PLAN 2040 COMPREHENSIVE PLAN 

 
 
Applicant & Owner: Golden Wash, LLC 
 
Location:  5437 New Cut Road 
 
Proposed Use:  Commercial/Retail center 
 
Engineers, Land Planners and 
Landscape Architects: AL Engineering, Inc. 
 
Request: Zone change from R-5 to C-1 
 
COMMUNITY FORM  
 
Goal 1 – Guide the form and design of development to respond to distinctive physical, historic 
and cultural qualities. 
 
The proposed zone change and detailed district development plan (DDDP) comply with 
applicable Objectives a, b, c, e & f and applicable Policies 1, 2.1, 3.1.5., 4, 6, 7, 14, 15, 17, 18, 
19 and 20, as follows:  
 
The proposed change in zoning to C-1 complies with Goal 1 in several ways.  A small 
neighborhood serving retail center is proposed in an existing Town Center where a large retail 
activity center already exists.  There is a substantial residential area both single and multi-family 
that would benefit from additional goods and services.  
 
The new retail center will provide additional goods and services while also supporting the 
existing retail stores in the proposed center and position the overall development to adapt readily 
now and in the future to new market demands.  Its location close to neighboring residential 
developments will be convenient for the residents and will reduce vehicle miles travelled for 
those seeking routine neighborhood serving products and services without driving to large 
commercial centers.  The rezoning will serve the suburban area in a robust and healthy 
commercial manner fulfilling the Town Center form district goals.   
 
The development and proposed zone change will remain compatible with the scale and site 
design of the neighboring residential.  The rezoning will allow additional goods and services 
through the development of this small parcel in the best way possible. This rezoning will not 
cause the expansion into residential areas.  The potential adverse impacts, such as noise, lighting 
and traffic will continue to be mitigated through the use of buffers, setbacks and compliance with 
the Land Development Code to the greatest extent possible.   
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Goal 2 – Encourage sustainable growth and density around mixed-use centers and corridors. 
The proposed zone change and DDDP comply with applicable Objectives a, b & d and Policies 
1, 2.1, 5, 6, 7, 8, 9 and 10 as follows: 
 
The proposed change in zoning from R-4 to C-1 to allow the additional retail uses that will 
encourage sustainable growth and avoid potential decline and will continue to provide goods and 
services in an existing activity center and along commercial corridors by placing low intensity 
commercial uses compatible with the neighborhoods and existing infrastructure. The design is 
appropriate with adjacent uses that will serve the needs of the surrounding community. The 
development will be compact in an existing activity center resulting in efficient land use and it 
will take advantage of and compliment cost-effective infrastructure investment.  The mixture of 
compatible neighborhood serving uses will reduce traffic and limit trips for customers and users 
of the site, along with providing “capture trips” by providing additional retail services to those 
already traveling New Cut Road and southside Drive avoiding more lengthy trips. The potential 
uses are not ones that would be destinations, or if so, ones they would go during non-peak hour 
times.  This site is within a corridor where major support population exists.  As a relatively small 
retail center, it will be compact and will contain a mixture of acceptable/desirable 
retail/residential uses, complimentary to what exists in the growing area. In meeting with 
adjacent neighbors, the Applicant has agreed to prohibit payday loan stores and car washes by 
binding element.  According to the New Cut Road/Taylor Boulevard Corridor Study this is a 
commercial node which punctuates an otherwise predominantly single-family residential use 
area (p. 38) and suggested  objective for the area is to focus on neighborhood serving 
commercial development (p. 63). 
 
Goal 3 – Enhance neighborhood by protecting and integrating open space, watershed and other 
natural resources. 
 
The proposed zone change and DDDP comply with applicable Objectives a and d, and Policies 
9, 10, 11 and 12 follows: 
 
The proposed development plan will enhance the surrounding neighborhoods by not diminishing 
any open space or natural resources. There are no natural features or wet or highly permeable 
soils, severe, steep, or unstable slopes on the site. The zoning change will not impact any flood 
prone areas and there are no known kart areas on the site. The proposal avoids any significant 
change in topography and does not cause any environmental changes or damage.  The landscape 
buffers and setbacks will continue to provide the community transitions between the site and the 
surrounding properties  
 
Goal 4 – Promote and preserve the historic and archaeological resources that contribute to our 
authenticity.   
 
The proposed zone change and DDDP comply with applicable Policies 1 & 2 as follows: 
 
There are no historic buildings or features on the property.  The rezoning and development plan 
will essentially provide an infill activity center location where a large support population exists.  
Thus, it represents a good opportunity for continued economic development for the area. 
 
MOBILITY 
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Goal 1 – Implement an accessible system of alternative transportation modes. 
The proposed zone change and DDDP complies with applicable Objectives e and Policy 4 as 
follows: 
 
Although the neighborhood serving mixed use retail is more intense than the existing, but less 
intense than adjacent zoning, it is a small-scale development to serve the surrounding existing 
and approved and future residential with access from New Cut Road, a major arterial and 
Southside Drive, a minor arterial.  Sidewalks are currently available along New Cut and 
Southside.  TARC service is available to the site. 
 
 
Goal 2 – Plan, build and maintain a safe, accessible and efficient transportation system.  
The proposed zone change and DDDP comply with applicable Objectives a, b, c & d and Policy 
4 as follows: 
  
The development plan complies with the objectives and applicable policy of Goal 2 by 
promoting safe, accessible and efficient transportation uses by accommodating pedestrian, 
bicycle and vehicular access to a minor arterial (Southside Drive) and a major arterial  (New Cut 
Road) which is not through areas of significantly lower density or intensity and will not thereby 
create a nuisance. 
 
Goal 3 – Encourage land use and transportation patterns that connect Louisville Metro and 
support future growth. 
 
The proposed zone change and DDDP comply with applicable Objectives a, b, c, & d and 
Policies 1, 2, 3, 4, 5, 6, 9 and 10 as follows:  
 
The development plan complies with the objectives and policies of Goal 3 by providing walking 
and bicycling opportunities with the sidewalks and interconnected walkways and by providing a 
mix of complimentary neighborhood serving businesses, services and reducing miles travelled by 
car by providing the activity center with additional development in this infill situation.  The plan 
will not burden the transportation network but will allow the site to continue to be consistent 
with the purpose of the Town Center.  The parking requirements of the site consider the intensity 
and density of the use and the character and pattern of the Form District in that it will continue to 
serve the community.  The plan also satisfies the policy of supporting biking and pedestrian 
travel by providing for those modes of access, with excess bike parking provided.  All required 
utilities are available to the site. 
 
COMMUNITY FACILITIES 
 
Goal 2 – Plan for community facilities to improve quality of life and meet anticipated growth. 
 
The proposed zone change and DDDP comply with applicable Policies 1, 2, & 3 as follows: 
 
This development plan is not a community facilities plan, but it does locate development in areas 
currently served by existing infrastructure, it has adequate water supply and access to sewers 
such that it will not burden existing or future community facilities.  
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ECONOMIC DEVELOPMENT 
 
Goal 1 – Provide an economic climate that improves growth, innovation, investment and 
opportunity for all.   
The proposed zone change and DDDP complies with applicable Objectives b, d, f & h and 
Policies 2, 3, and 4 as follows:  
 
This development plan complies with Goal 1 of Economic Development as it provides economic 
climate that improves growth, innovation, and investment opportunity for all by providing for the 
use of an otherwise underutilized parcel in an infill context. It locates these new potential uses in 
an area with existing infrastructure in an efficient manner increasing economic opportunities in 
the area. It will also provide opportunities to small businesses by providing another location with 
convenient access to major arterials and roadway infrastructure without generating high volumes 
of traffic.  The site is not located near the airport of the Ohio River.  The New Cut/Taylor 
Boulevard Corridor Study notes that there is over  a $76 million gap between supply and demand 
for retail trade in the study area (p.24). 
 
 
LIVABILITY 
 
Goal 1 – Protect and enhance the natural environment and integrate it with the built 
environment as development occurs. 
The proposed zone change and DDDP comply with applicable Policy 7, 12, 17 23, 25, 26, 27, 
28, 31, 32, 35, & 39 as follows:  
 
The development plan complies with the objectives and policies of Goal 1 of Livability element 
in that it provides pedestrian and bicycle connectivity while not creating new traffic for the area.   
Landscaping will be added where necessary and required under the Land Development Code to 
reduce the impacts of the site to nearby uses.   There are no known karst features on the site. 
 
 
HOUSING 
 
The proposed zone change and DDDP comply with applicable Objectives and applicable Policies 
of Goal 1, 2, & 3 as it creates and locates necessary services and employment opportunities near 
residential areas, thereby strengthening and supporting the housing in the area.  This use will 
facilitate connected and mixed-use areas and ensure long term affordability and living options 
for all in the community. The proposed zoning will support diversity in mixed-income and inter-
generational residency without displacing any current residents. 
 
 
 

* * * 
 
For all of these and other reasons set forth on the Detailed District Development 
Plan accompanying this application and in accordance with evidence to be presented at Planning 
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Commission public hearings, this application will comply with all other applicable Objectives 
and Policies of the Plan 2040 Comprehensive Plan. 
    

Respectfully submitted, 
 
 
     __________________________________________ 
     BARDENWERPER, TALBOTT & ROBERTS, PLLC 
     Bardenwerper Talbott & Roberts, PLLC 
     1000 N. Hurstbourne Parkway, Second Floor 
     Louisville, KY  40223 
     (502) 426-6688 
 
 
 
 



Variance Justification:  22-ZONEPA-0034; 5437 New Cut Road 

The Applicant hereby requests a variance of: LDC Sections 5.2.4.C.3.a and 5.1.12.A.2.a to allow 
the buildings to exceed the 15 ft maximum front setback and infill requirements. 

1.  The variances will not adversely affect the public health, safety or welfare because these are 
aesthetic issues only.   

2.  The variances will not alter the essential character of the general vicinity because, if anything, 
the general character of the area is one of buildings set back as significantly already from the 
public street, as all buildings in this area were originally located on their respective sites before 
this was designated by Cornerstone 2020 and Plan 2040 as a Town Center Form District.  
Moreover, this overall plan allows neighborhood serving uses in a mixed-use area. This 
commercial building will sit further away from the road, but it is a use which will be designed to 
fit in the area’s design and is necessary because of the long, narrow and irregular shape of the 
overall property relative to building sizes and shapes.   

3.  The variance will not cause a hazard or a nuisance to the public because again this is an 
aesthetic not hazard or nuisance issue. 

4.  The variance will not allow an unreasonable circumvention of the requirements of the zoning 
regulations because of all that is said above include the fact that the proposed commercial 
building is a rehabilitates a vacant lot that has only attracted vagrancy and a very poor visual 
condition for the neighborhood.  

Additional consideration: 

1.  The variance arises from special circumstances, which do not generally apply to land in the 
general vicinity because of the unusually long and narrow configuration of the lot.   

2. Strict application of the provisions of the regulation would deprive the applicant of the 
reasonable use of the land or would create unnecessary hardship because the applicant wouldn’t 
be able to provide parking adjacent to Southside Drive that would make this a commercially 
viable site.   

3.  The circumstances are not the result of actions of the applicant taken subsequent to the 
adoption of the regulation but rather are the result of the shape of the buildings the overall site 
and the present as-built condition of the property.  



General Waiver Justification:  22-Z0NEPA-0034; 5437 New Cut Road 

The Applicant requests a waiver of:  Section 5.5.1.A.3 to allow parking to be located in front of 
the building facing Southside Drive. 

Explanation of Waiver:   

1.  The waiver will not adversely affect adjacent property owners because they are commercial 
users and multi-family that have far less in common with either Cornerstone 2020 Land 
Development Code or Plan 2040 than this proposed project because those were developed before 
this area was designated as a Town Center Form District.  Furthermore, the site will have 
landscaping that mitigate the potential adverse consequences of parking located in the front of 
the building than the LDC otherwise technically permits and at this location the parking will be 
across the street from an institutional use.  

2.  The waiver will not violate the Comprehensive Plan for all the reasons set forth in the 
Detailed Statement of Compliance with all applicable Goals, Objectives and Policies of the Plan 
2040 Comprehensive Plan filed with the original rezoning application. 

3.  The extent of waiver of the regulation is the minimum necessary to afford relief to the 
applicant because this involves an unusually shaped lot (long and narrow) that cannot 
accommodate all of its parking in the rear that is accessible by another street (New Cut Road) 
where parking is situated in order to accommodate the plan for this mixed use in the area’s 
activity center.  The adjacent funeral home has parking and a vehicle use area in front of its 
building so as proposed this parking is not out of character for the area. 

4.  Strict application of the provisions of the regulation would deprive the applicant of a 
reasonable use of the land or would create an unnecessary hardship on the applicant because it 
would lose valuable/necessary parking in an area where, as noted, there are no negative resulting 
impacts and due to the configuration of the lot would make the proposed building commercially 
unviable.     

 

 



General Waiver Justification:  22-ZONE-0068; 5437 New Cut Road 

 

The Applicant hereby requests a waiver of Section 5.5.1.A.3.a to omit a masonry wall long the 
VUA area adjacent to the street. 

 Explanation of Waiver:  

1. This waiver will not adversely affect adjacent property owners because the wall would be 
a small feature to shield only a few parking spaces; it also will not adversely affect public health, 
safety or welfare because this is an aesthetic code requirement which can be mitigated by 
increased vegetative plantings as set forth in the landscape plan.  LDC 5.5.1.A.3.a states in 
pertinent part: “Side parking that exceeds 40% of the total linear lot frontage adjacent to right-of-
way shall provide a minimum 3-foot masonry, stone or concrete wall THAT MAKES 
REFERENCE TO A SIMILAR DESIGN WITH THE SURROUNDING AREA…”. (Emphasis 
added) The New Cut Road/Taylor Boulevard Corridor Study notes in pertinent part that “the 
section of roadway between Palatka Road and Third Street Road consists of various commercial 
and retail buildings as well as some apartments.  This appears to be the least consistent street 
face along the entire corridor as the building character, setbacks, parking facilities and 
other features appear to be random.”  Thus, there is no similar design to which reference can 
be made for this construction and the lack of the wall is not out of character for the area. 

2.  The waiver will not violate the Comprehensive Plan for all the reasons set forth herein in the 
Detailed Statement of Compliance with all applicable Guidelines and Policies of Plan 2040 
Comprehensive Plan filed with the original rezoning application.  As only a portion of the 
original tract is being developed, and the only new 2040 Plan Guidelines and Policies of 
consequence are those pertaining to building design, landscaping and screening, all of which are 
being greatly improved as shown on the development plan and the landscape plan. 

3.  The extent of waiver of the regulation is the minimum necessary to afford relief to the 
applicant because only a small portion of this site would be required to insert a knee wall where, 
given the circumstances of the overall site, the landscaping is greatly improved and in keeping 
with the overall aesthetic scheme for this mixed use activity center and the New Cut/Taylor 
Boulevard Corridor Study;  further, the as-built condition that is being improved with a new 
building, added screening and landscaping does not add to non-compliance with the Land 
Development Code, but rather, if anything, the partial re-build and site improvements bring the 
plan into better compliance with the Land Development Code and the Plan 2040 Comprehensive 
Plan.   

4.  Strict application of the provisions of the regulation would deprive the Applicant of a 
reasonable use of the land and would create an unnecessary hardship on the Applicant because it 
would have to build a wall at considerable expense relative to the small scale of the development  
on Southside Drive and where it does not make common sense because of the limited area 



adjacent to  right of way which has been dedicated to Metro Works  and where other, better and 
more practical landscape devices  can be employed. 



General Waiver Justification:  22-ZONEPA-0034; 5437 New Cut Road 

The Applicant hereby submits a waiver of LDC Section 5.5.1.A.3.d to waive the pedestrian and 
vehicular connections to parking lots of the abutting developments. 

Explanation of Waiver:   

1.  The waiver will not adversely affect adjacent property owners or the public because cross-
parking with the adjacent funeral home has been a problem that the parties intend to resolve by 
contractual agreement to ensure that there is no disruption to the respective businesses using their 
parking particularly with respect to occasional large funerals that require additional parking. A 
copy of this agreement will be provided to DPDS staff when completed.  The adjacent C-2 
contractors’ site on Southside Drive has been granted a waiver of this requirement under Docket 
#18-ZONE-1067.  The liquor store adjacent to the north on New Cut Road has an existing curb 
cut and does not require an additional access to New Cut Road.  The plan as proposed does not 
provide access from the north to Southside Drive due to the existing configuration of the lot. 

2.  The waiver will not violate the Comprehensive Plan for all the reasons set forth in the 
Detailed Statement of Compliance with all applicable Goals, Objectives and Policies of the Plan 
2040 Comprehensive Plan filed with the original rezoning application.  Pedestrian connectivity is 
provided by existing sidewalks and vehicular access to adjacent roadways is sufficient for the 
abutting properties. 

3.  The extent of waiver of the regulation is the minimum necessary to afford relief to the 
applicant because the connection would not serve any purpose and would have the effect of 
reducing the available parking on site which is in cooperation with the funeral home for overflow 
parking during large funeral events. 

4.  Strict application of the provisions of the regulation would deprive the applicant of a 
reasonable use of the land or would create an unnecessary hardship on the applicant because it 
would lose valuable/necessary parking, it would serve no useful purpose, and would compromise 
the ability of the neighboring funeral home, restaurant and laundromat to share parking as 
needed.    

 

 



General Waiver Justification:  Golden Wash LLC; 5437 New Cut Road;  22-ZONE-0068  

 

The Applicant hereby requests a partial waiver of: Section 10.2.4.B.1 to allow the proposed 
building, dumpster enclosure and  parking to encroach 10 feet into the 20-foot LBA along the 
adjacent OR-1 zoned property south of the site. 

Explanation of Waiver:   

 

1.  The waiver will not adversely affect adjacent property owners because there is only one 
adjacent property owner, Ratterman Funeral Home.  Parking spaces have been in place in this 
location for many years.  The difference is that part of the area  will now  also contain 
approximately 1000 square feet  the proposed 6000 square foot building which will be located 60 
feet back from the front of the funeral home and the parking spaces in that area will not extend 
beyond its front facade so there will be no adverse effect.  There will also be a pedestrian 
sidewalk in this location between the two properties  which will facilitate the anticipated two 
users of the proposed retail building.  Landscaping is also proposed at the front of the building 
along Southside Drive which will mitigate the effect of the encroachment. 

 

2.  The waiver will not violate the Comprehensive Plan for all the reasons set forth in the 
Detailed Statement of Compliance with all applicable Guidelines and Policies of Plan 2040 filed 
with the original rezoning application.  Accommodating a sidewalk is important for pedestrian 
connectivity and is an important part of the “complete streets” program and supported by 
Mobility Goal 1, Policy 35. 

 

3.  The extent of waiver of the regulation is the minimum necessary to afford relief to the 
applicant because  the subject site is very narrow, and the original tract had an unusual “V” 
shape.  At this location the lot is only 75 feet wide in total.  In order to have a functional retail 
building on this narrow lot the encroachment has become the minimum necessary. 

  

4.  Strict application of the provisions of the regulation would deprive the applicant of a 
reasonable use of the land and would create an unnecessary hardship on the applicant because it 
would make the current proposed layout impossible and result in a building too narrow for retail 
purposes and the entire project infeasible.  
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PROPOSED FINDINGS OF FACT CASE NO. 22-ZONE-0068 
 
Applicant & Owner: Golden Wash, LLC  
 
Location:  5437 New Cut Road  
 
Proposed Use:  Commercial/Retail center  
 
Engineers, Land Planners and 
Landscape Architects: AL Engineering, Inc.  
 
Request: Zone change from R-5 to C-1  
 
The Louisville Metro Planning Commission, having heard testimony before its Land 
Development & Transportation Committee, in the Public Hearing held on September 15, 2022 
and having reviewed evidence presented by the applicant and the staff’s analysis of the 
application, make the following findings: 
 
WHEREAS, the proposed zone change, and detailed district development plan (DDDP) comply 
with Community Form Goal 1 and its applicable Objectives a, b, c, e & f and applicable Policies 
1, 2.1, 3.1.5., 4, 6, 7, 14, 15, 17, 18, 19 and 20, because the proposed change in zoning from R-5  
to C-1 will permit a small neighborhood serving retail center  in an existing Town Center where 
a large retail activity center already exists and there is a substantial residential area both single 
and multi-family that would benefit from additional goods and services.  
 
The new retail center will provide additional goods and services while also supporting the 
existing retail stores in the proposed center and position the overall development to adapt readily 
now and in the future to new market demands.  Its location close to neighboring residential 
developments will be convenient for the residents and will reduce vehicle miles travelled for 
those seeking routine neighborhood serving products and services without driving to large 
commercial centers.  The rezoning will serve the suburban area in a robust and healthy 
commercial manner fulfilling the Town Center form district goals.   
 
The development and proposed zone change will remain compatible with the scale and site 
design of the neighboring development.  The rezoning will allow additional goods and services 
through the development of this small parcel in the best way possible and does not cause the 
expansion into residential areas.  The potential adverse impacts, such as noise, lighting and 
traffic will continue to be mitigated through the use of buffers, setbacks, and compliance with the 
Land Development Code to the greatest extent possible; and   
 
WHEREAS, The proposed zone change and DDDP comply with Community Form Goal 2 and 
its applicable Objectives a, b & d and Policies 1, 2.1, 5, 6, 7, 8, 9 and 10 because the proposed 
change in zoning from R-4 to C-1 will allow the additional retail uses that will encourage 
sustainable growth and avoid potential decline and will continue to provide goods and services in 
an existing activity center and along commercial corridors by placing low intensity commercial 
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uses compatible with the neighborhoods and existing infrastructure. The design is appropriate 
with adjacent uses that will serve the needs of the surrounding community. The development will 
be compact in an existing activity center resulting in efficient land use and it will take advantage 
of and complement cost-effective infrastructure investment.  The mixture of compatible 
neighborhood serving uses will reduce traffic and limit trips for customers and users of the site, 
along with providing “capture trips” by providing additional retail services to those already 
traveling New Cut Road and southside Drive avoiding more lengthy trips. The potential uses are 
not ones that would be destinations, or if so, ones they would go during non-peak hour times.  
This site is within a corridor where major support population exists.  As a relatively small retail 
center, it will be compact and will contain a mixture of acceptable/desirable retail/residential 
uses, complementary to what exists in the growing area. In meeting with adjacent neighbors, the 
Applicant has agreed to prohibit adult entertainment, vaping and cigar/smoke shops, payday loan 
stores and car washes by binding element.  The Applicant has also agreed to share parking with 
the adjacent funeral home per a cross-parking agreement.  According to the New Cut 
Road/Taylor Boulevard Corridor Study this is a commercial node which punctuates an otherwise 
predominantly single-family residential use area and suggested objective for the area is to focus 
on neighborhood serving commercial development; and 
 
WHEREAS, the proposed zone change and DDDP complies with Community Form Goal 3 and 
its applicable Objectives a and d, and Policies 9, 10, 11 and 12 because the proposed 
development plan will enhance the surrounding neighborhoods by not diminishing any open 
space or natural resources. There are no natural features or wet or highly permeable soils, severe, 
steep, or unstable slopes on the site and the proposed plan  will not impact any flood prone areas 
and there are no known kart areas on the site. The proposal avoids any significant change in 
topography and does not cause any environmental changes or damage.  The landscape buffers 
and setbacks will continue to provide the community transitions between the site and the 
surrounding properties; and  
 
WHEREAS, the proposed zone change and DDDP comply with Community Form Goal 4 and its 
applicable Policies 1 & 2 because there are no historic buildings or features on the property.  The 
rezoning and development plan will essentially provide an infill activity center location where a 
large support population exists and represents a good opportunity for continued economic 
development for the area; and  
 
WHEREAS, the proposed zone change and DDDP comply with Mobility Goal 1 and its 
applicable Objectives e and Policy 4 because although the neighborhood serving mixed use retail 
is more intense than the existing, but less intense than adjacent zoning, it is a small-scale 
development to serve the surrounding existing and approved and future residential with access 
from New Cut Road, a major arterial and Southside Drive, a minor arterial.  Sidewalks are 
currently available along New Cut and Southside.  TARC service is available to the site; and 
  
WHEREAS, the proposed zone change and DDDP comply Mobility Goal 2 and its applicable 
Objectives a, b, c & d, and Policy 4 because it promotes safe, accessible, and efficient 
transportation uses by accommodating pedestrian, bicycle, and vehicular access to a minor 
arterial (Southside Drive) and a major arterial  (New Cut Road) which is not through areas of 
significantly lower density or intensity and will not thereby create a nuisance; and 
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WHEREAS, the proposed zone change and DDDP comply with Mobility Goal 3 and its 
applicable Objectives a, b, c, & d and Policies 1, 2, 3, 4, 5, 6, 9 and 10 because the development 
provides walking and bicycling opportunities with the sidewalks and interconnected walkways 
and by providing a mix of complementary neighborhood serving businesses, services and 
reducing miles travelled by car by providing the activity center with additional development in 
this infill situation which will not burden the transportation network but will allow the site to 
continue to be consistent with the purpose of the Town Center.  The parking requirements of the 
site considers the intensity of the use and the character and pattern of the Form District in that it 
will continue to serve the community.  The plan also satisfies the policy of supporting biking and 
pedestrian travel by providing for those modes of access, with excess bike parking provided.  All 
required utilities are available to the site; and 
 
 
 
WHEREAS, the proposed zone change and DDDP comply with Community Facilities Goal 2 
and its applicable Policies 1, 2, & 3 because this development plan is not a community facilities 
plan, but it does locate development in areas currently served by existing infrastructure, it has 
adequate water supply and access to sewers such that it will not burden existing or future 
community facilities; and  
 
WHEREAS, the proposed zone change and DDDP comply with Economic Development Goal 1 
and its applicable Objectives b, d, f & h and Policies 2, 3, and 4 because this development plan 
complies with Goal 1 of Economic Development as it provides economic climate that improves 
growth, innovation, and investment opportunity for all by providing for the use of an otherwise 
underutilized parcel in an infill context locating new potential uses in an area with existing 
infrastructure in an efficient manner increasing economic opportunities in the area. It will also 
provide opportunities to small businesses by providing another location with convenient access 
to major arterials and roadway infrastructure without generating high volumes of traffic.  The 
site is not located near the airport of the Ohio River.  The New Cut/Taylor Boulevard Corridor 
Study notes that there is over  a $76 million gap between supply and demand for retail trade in 
the study area; and  
 
 
WHEREAS, the proposed zone change and DDDP comply with Livability Goal 1 and its 
applicable Policies 7, 12, 17 23, 25, 26, 27, 28, 31, 32, 35, & 39 because it provides pedestrian 
and bicycle connectivity while not creating new traffic for the area.   Landscaping will be added 
where necessary and required under the Land Development Code to reduce the impacts of the 
site to nearby uses.   There are no known karst features on the site; and 
 
WHEREAS, the proposed zone change and DDDP comply with Housing Goals 1, 2 and 3 and 
their applicable Objectives and Policies as it creates and locates necessary services and 
employment opportunities near residential areas, thereby strengthening and supporting the 
housing in the area.  This use will facilitate connected and mixed-use areas and ensure long term 
affordability and living options for all in the community. The proposed zoning will support 
diversity in mixed-income and inter-generational residency without displacing any current 
residents; and  
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WHEREAS, the existing R-5 zoning classification is inappropriate and the proposed zoning 
classification is appropriate as the above findings demonstrate and there have been major 
changes of an economic, physical or social nature within the area which were not anticipated in 
the comprehensive and which have substantially altered the basic character of the area because 
the property adjacent to the east was recently rezoned to C-2 for a contractors shops and is 
adjacent to the west by Ratterman’s Funeral Home and it is extremely unlikely that anyone 
would want to  build a single-family home between these two intense commercial uses.  The 
immediate area has since become more commercial in nature and to the north are commercial 
uses and to the south is a church and school institutional uses. 
 
 
 

 
* * * 

 
WHEREAS, for all the reasons explained at LD&T and the Planning Commission public 
hearing and also in the public hearing exhibit books, on the approved detailed district 
development plan, this application also complies with all other applicable Goals of the 2040 
Plan; 
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby recommends to the 
Louisville Metro Council that it rezone the subject property from R-5 to C-1 and approves the 
Detailed District Development Plan. 
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Variance Findings of Fact:  22-ZONEPA-0034; 5437 New Cut Road 
 
WHEREAS, the Applicant requested a variance of: LDC Sections 5.2.4.C.3.a and 5.1.12.A.2.a to 
allow the buildings to exceed the 15 ft maximum front setback and infill requirements, the 
Planning Commission upon hearing the staff report, evidence and testimony finds: 
 
WHEREAS, the variance will not adversely affect the public health, safety or welfare because 
these are aesthetic issues only and will accommodate the positive development of a largely 
vacant infill site; and   
 
WHEREAS,  the variance will not alter the essential character of the general vicinity because, if 
anything, the general character of the area is one of buildings set back as significantly already 
from the public street, as all buildings in this area were originally located on their respective sites 
before this was designated by Cornerstone 2020 and Plan 2040 as a Town Center Form District 
and this overall plan allows neighborhood serving uses in a mixed-use area. This commercial 
building will sit further away from the road, but it is a use which will be designed to fit in the 
area’s design and is necessary because of the long, narrow and irregular shape of the overall 
property relative to building sizes and shapes; and   
 
WHEREAS, the variance will not cause a hazard or a nuisance to the public because again this is 
an aesthetic not hazard or nuisance issue and will allow for convenient and safe parking to serve 
the building; and 
 
WHEREAS,   the variance will not allow an unreasonable circumvention of the requirements of 
the zoning regulations because of all that is said above include the fact that the proposed 
commercial building is a rehabilitates a vacant lot that has only attracted vagrancy and a very 
poor visual condition for the neighborhood; and  
 
WHEREAS, the variance arises from special circumstances, which do not generally apply to 
land in the general vicinity because of the unusually long and narrow configuration of the lot; 
and   
 
WHEREAS, a strict application of the provisions of the regulation would deprive the applicant 
of the reasonable use of the land and would create unnecessary hardship because the applicant 
wouldn’t be able to provide parking adjacent to Southside Drive that would make this a 
commercially viable site, and which is a condition predominant throughout the area; and 
 
WHEREAS, the circumstances are not the result of actions of the applicant taken subsequent to 
the adoption of the regulation but rather are the result of the shape of the building the overall site 
and the present as-built condition of the property.  
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves this 
Variance. 
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Waiver Findings of Fact:  Golden Wash LLC; 5437 New Cut Road;  22-ZONE-0068  
 
WHEREAS, the Applicant has requested a partial waiver of: Section 10.2.4.B.1 to allow the 
proposed building, dumpster enclosure and parking to encroach 10 feet into the 20-foot LBA 
along the adjacent OR-1 zoned property south of the site; and 
 
WHEREAS, the waiver will not adversely affect adjacent property owners because there is only 
one adjacent property owner, Ratterman Funeral Home where parking spaces have been in place 
in this location for many years.  The difference is that part of the area will now also contain 
approximately 1000 square feet the proposed 6000 square foot building which will be located 60 
feet back from the front of the funeral home and the parking spaces in that area will not extend 
beyond its front facade so there will be no adverse effect.  There will also be a pedestrian 
sidewalk in this location between the two properties which will facilitate the anticipated two 
users of the proposed retail building.  Landscaping is also proposed at the front of the building 
along Southside Drive which will mitigate the effect of the encroachment and 
 
WHEREAS, the waiver will not violate the Comprehensive Plan for all the reasons set forth in 
the Detailed Statement of Compliance with all applicable Guidelines and Policies of Plan 2040 
filed with the original rezoning application.  Accommodating a sidewalk is important for 
pedestrian connectivity and is an important part of the “complete streets” program and supported 
by Mobility Goal 1, Policy 35; and 
 
WHEREAS, the extent of waiver of the regulation is the minimum necessary to afford relief to 
the applicant because the subject site is very narrow, and the original tract had an unusual “V” 
shape.  At this location the lot is only 75 feet wide in total.  In order to have a functional retail 
building on this narrow lot the encroachment has become the minimum necessary to afford 
relief; and 
  
WHEREAS, strict application of the provisions of the regulation would deprive the applicant of 
a reasonable use of the land and would create an unnecessary hardship on the applicant because 
it would make the current proposed layout impossible and result in a building too narrow for 
retail purposes and the entire project infeasible.  
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves this 
Waiver. 
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Waiver Findings of Fact :  22-Z0NEPA-0034; 5437 New Cut Road 
WHEREAS, The Applicant has requested a waiver of LDC Section 5.5.1.A.3 to allow parking to 
be located in front of the building facing Southside Drive; and 
 
WHEREAS, the waiver will not adversely affect adjacent property owners because they are 
commercial users and multi-family that have far less in common with either Cornerstone 2020 
Land Development Code or Plan 2040 than this proposed project because those were developed 
before this area was designated as a Town Center Form District.  Furthermore, the site will have 
landscaping to mitigate the potential adverse consequences of parking located in the front of the 
building than the LDC otherwise technically permits and at this location the parking will be 
across the street from an institutional use and next to commercial uses; and  
 
WHEREAS, the waiver will not violate the Comprehensive Plan for all the reasons set forth in 
the Detailed Statement of Compliance with all applicable Goals, Objectives and Policies of the 
Plan 2040 Comprehensive Plan filed with the original rezoning application; and 
 
WHEREAS, the extent of waiver of the regulation is the minimum necessary to afford relief to 
the applicant because this involves an unusually shaped lot (long and narrow) that cannot 
accommodate all of its parking in the rear that is accessible by another street (New Cut Road) 
where parking is situated in order to accommodate the plan for this mixed use in the area’s 
activity center.  The adjacent funeral home has a vehicle use area in front of its building so as 
proposed this parking is not out of character for the area and 
 
WHEREAS, strict application of the provisions of the regulation would deprive the applicant of 
a reasonable use of the land or would create an unnecessary hardship on the applicant because it 
would lose valuable/necessary parking in an area where, as noted, there are no negative resulting 
impacts and due to the configuration of the lot would make the proposed building commercially 
unviable.     
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves this 
Waiver. 
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Waiver Findings of Fact:  22-ZONE-0068; 5437 New Cut Road 
 
WHEREAS, the Applicant has requested a waiver of Section 5.5.1.A.3.a to omit a masonry wall 
long the VUA area adjacent to the street; and 
   
WHEREAS, this waiver will not adversely affect adjacent property owners because the wall 
would be a small feature to shield only a few parking spaces and will not adversely affect public 
health, safety or welfare because this is an aesthetic code requirement which can be mitigated by 
increased vegetative plantings as set forth in the landscape plan.  LDC 5.5.1.A.3.a states in 
pertinent part:  “Side parking that exceeds 40% of the total linear lot frontage adjacent to right-
of-way shall provide a minimum 3-foot masonry, stone or concrete wall THAT MAKES 
REFERENCE TO A SIMILAR DESIGN WITH THE SURROUNDING AREA…”. (Emphasis 
added) The New Cut Road/Taylor Boulevard Corridor Study notes in pertinent part that “the 
section of roadway between Palatka Road and Third Street Road consists of various commercial 
and retail buildings as well as some apartments.  This appears to be the least consistent street 
face along the entire corridor as the building character, setbacks, parking facilities and 
other features appear to be random.”  and there is no similar design to which reference can be 
made for this construction and the lack of the wall is not out of character for the area; and 
 
WHEREAS, the waiver will not violate the Comprehensive Plan for all the reasons set forth 
herein in the Detailed Statement of Compliance with all applicable Guidelines and Policies of 
Plan 2040 Comprehensive Plan filed with the original rezoning application and ass only a portion 
of the original tract is being developed, and the only new 2040 Plan Guidelines and Policies of 
consequence are those pertaining to building design, landscaping and screening, all of which are 
being greatly improved as shown on the development plan and the landscape plan; and 
 
WHEREAS, the extent of waiver of the regulation is the minimum necessary to afford relief to 
the applicant because only a small portion of this site would be required to insert a knee wall 
where, given the circumstances of the overall site, the landscaping is greatly improved and in 
keeping with the overall aesthetic scheme for this mixed use activity center and the New 
Cut/Taylor Boulevard Corridor Study;  further, the as-built condition that is being improved with 
a new building, added screening and landscaping does not add to non-compliance with the Land 
Development Code and the partial re-build and site improvements bring the plan into better 
compliance with the Land Development Code and the Plan 2040 Comprehensive Plan; and   
 
WHEREAS, strict application of the provisions of the regulation would deprive the Applicant of 
a reasonable use of the land and would create an unnecessary hardship on the Applicant because 
it would have to build a wall at considerable expense relative to the small scale of the 
development  on Southside Drive and where it does not make common sense because of the 
limited area adjacent to  right of way which has been dedicated to Metro Works  and where 
other, better and more practical landscape devices  can be employed. 
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves this 
Waiver. 
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Waiver Findings of Fact:  22-ZONEPA-0034; 5437 New Cut Road 
 
WWHEREAS, the Applicant has requested a waiver of LDC Section 5.5.1.A.3.d to waive the 
pedestrian and vehicular connections to parking lots of the abutting developments; and 
 
WHEREAS, the waiver will not adversely affect adjacent property owners or the public because 
cross-parking with the adjacent funeral home has been a problem that the parties intend to 
resolve by contractual agreement to ensure that there is no disruption to the respective businesses 
using their parking particularly with respect to occasional large funerals that require additional 
parking. A copy of this agreement has been provided to DPDS staff and the adjacent C-2 
contractors’ site on Southside Drive has been granted a waiver of this requirement under Docket 
#18-ZONE-1067.  The liquor store adjacent to the north on New Cut Road has two existing curb 
cuts and does not require a third additional access to New Cut Road and the plan as proposed 
does not provide access from the north to Southside Drive due to the existing configuration of 
the lot; and 
 
WHEREAS, the waiver will not violate the Comprehensive Plan for all the reasons set forth in 
the Detailed Statement of Compliance with all applicable Goals, Objectives and Policies of the 
Plan 2040 Comprehensive Plan filed with the original rezoning application.  Pedestrian 
connectivity is provided by existing sidewalks and vehicular access to adjacent roadways is 
sufficient for the abutting properties; and 
 
WHEREAS, the extent of waiver of the regulation is the minimum necessary to afford relief to 
the applicant because the connection would not serve any purpose and would have the effect of 
reducing the available parking on site which is in cooperation with the funeral home for overflow 
parking during large funeral events; and 
 
WHEREAS, strict application of the provisions of the regulation would deprive the applicant of 
a reasonable use of the land or would create an unnecessary hardship on the applicant because it 
would lose valuable/necessary parking, it would serve no useful purpose, and would compromise 
the ability of the neighboring funeral home, restaurant and laundromat to share parking as 
needed.    
 
NOW, THEREFORE, the Louisville Metro Planning Commission hereby approves this 
Waiver. 
 
 
 
 




