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Board of Zoning Adjustment 
Staff Report 
April 21, 2014 

 
 

 
 

 
 

 
REQUEST 

 

 Conditional Use Permit (CUP) under Sec. 4.2.42 of the LDC to allow outdoor alcohol sales and 
consumption/entertainment activity for restaurants in the C-1 zoning district. 

 
 
 

CASE SUMMARY/BACKGROUND/SITE CONTEXT 
 
 
Outdoor alcohol sales and consumption in a proposed 500 sf. outdoor dining area is proposed.  The CUP is 
related to a Category 2B (docket No. 2-35-13) for construction of a 5,260 sf. restaurant. 
 
 
The site is zoned C-1 in the Suburban Marketplace Corridor (SMC) Form District and is surrounded by 
commercial uses. 
 
 

LAND USE/ZONING DISTRICT/FORM DISTRICT TABLE 
 

 
 
 
 
 
 
 
 
 
 
 
 

    

  Land Use Zoning Form District 

Subject Property     

Existing Vacant C-1 SMC 

Proposed Restaurant w/ outdoor seating C-1 SMC 

Surrounding Properties    

North Commercial C-2 SMC 

South Commercial C-1 SMC 

East Commercial C-2 SMC 

West Commercial C-2 SMC 

    

 

Case No:   14CUP1002 
Project Name:  Valley Commons II-  Restaurant 
Location: 10626 Dixie Hwy.  
Owner(s):   Valley Commons II, LLC.  
Applicant:  Nicklies Development 
Representative(s):  Same 
Project Area/Size:  .722 Acres 
Existing Zoning District: C-1, Commercial 
Existing Form District: Neighborhood 
Jurisdiction:  Louisville Metro           
Council District: 14 – Cindi Fowler 

Case Manager:  Latondra Yates, Planner II 
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PREVIOUS CASES ON SITE 
 

 Docket No. 2-35-13, Category 2B Plan for construction of a 5,260 sf. restaurant 
 
 
 

 
INTERESTED PARTY COMMENTS 

 

 Staff received a phone call of inquiry from an adjoining property owner who expressed no concerns. 
 
 
 

 
APPLICABLE PLANS AND POLICIES 

 

 Cornerstone 2020-  See checklist attached. 

 Land Development Code 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR CONDITIONAL USE PERMIT 

 
 
1. Is the proposal consistent with the applicable policies of the Comprehensive Plan? 

 
STAFF: The proposal meets the applicable guidelines of the Comprehensive Plan.    
 

 
2. Is the proposal compatible with surrounding land uses and the general character of the area including 

such factors as height, bulk, scale, intensity, traffic, noise, odor, drainage, dust, lighting, appearance, 
etc? 
 
STAFF: The proposed patio will be compatible with the surrounding character because it is located 
within a commercial development along a commercial corridor. 

 
 
3. Are necessary public facilities (both on-site and off-site), such as transportation, sanitation, water, 

sewer, drainage, emergency services, education, recreation, etc. adequate to serve the proposed use? 
 
STAFF: The plan has received preliminary approval from the reviewing agencies. 
 

 
4. Does the proposal comply with the following specific standards required to obtain the conditional use 

permit requested? 
 

4.2.42 Outdoor Alcohol Sales and Consumption/Indoor Entertainment Activity for a Restaurant 
in the C-1 Zoning District 

 
A. All outdoor areas for the sale and consumption of alcohol must have designated boundaries. 
STAFF:  The plan outlines the boundaries of the outdoor patio and alcohol sales. 
B. Outdoor dining areas within the public right-of-way must receive approval from the agency 

responsible for transportation engineering and shall be designed in accordance with agency 
standards. 

STAFF:  The outdoor dining area is not located within the public right-of-way.  The plan has 
Transportation Planning Review Team preliminary approval. 

C. Outdoor dining areas adjacent to the public right-of-way shall contain a physical barrier that is at 
least three feet in height. The barrier should be designed to permit existing legal access from 
building to the adjacent public right-of-way. 

STAFF:  The required screening will be provided.  Additionally, the applicant my provide a barrier 
around the outdoor dining area. 

D. Outdoor dining areas that include the sale and consumption of alcohol within 50 feet of a 
residentially zoned or used property shall provide a six foot continuous screen as part of the 
designated boundary for the areas of the outdoor area within 50 feet of residentially used or 
zoned property. The continuous screen shall be in conformance with the Chapter 10, Part 4 
(Implementation Standards). 

STAFF:  N/A.  Not adjacent to residential 
E. This conditional use permit shall be limited to restaurant uses in the C-1 that hold the following 

types of ABC licenses: 
1. Restaurant liquor and wine license by the drink for 100 plus seats 
2. Restaurant wine license by the drink for restaurants with seating for 100 and receives at 

least 70 percent gross receipts from food sales 
STAFF:  The applicant is required to obtain the appropriate licensing to allow alcohol sales. 
F. The use of outdoor dining areas for the sale and consumption of alcohol shall cease by 1 A.M. 
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STAFF:  A condition of approval is proposed to address this requirement. 
G. The entertainment activity shall be in compliance with the Metro Noise Ordinance (LMCO 

Chapter 99). 
STAFF:  A condition of approval is proposed to address this requirement. 
H. The Board may require additional and more restrictive requirements than those listed above 

based on the conditions of the specific location and the characteristics of the specific restaurant. 
STAFF: The proposal meets the applicable standards above. 
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TECHNICAL REVIEW 

 
No outstanding technical review items. 

 
 
 
 

STAFF CONCLUSIONS 
 
 
The CUP for outdoor alcohol sales and consumption meets the applicable guidelines of the Comprehensive 
Plan. 
 
Some of the guidelines can be addressed during construction review, such as lighting and sign details. 
 
Staff’s analysis of the standards of review support the granting of the CUP 
 
Based upon the information in the staff report, the testimony and evidence provided, the Development Review 
Committee must determine if the proposal meets the standards for approval of a Conditional Use Permit as 
established in the Land Development Code. 

 
 
 
 
 
 

NOTIFICATION 

 
 
 
 

ATTACHMENTS 
 
1. Proposed Conditions of Approval  
2. Zoning Map  
3. Aerial Photo  
4. Site Plan 
5. Cornerstone 2020 Staff Checklist 
6. Neighborhood Meeting Documents 
7. Applicant’s Justification Statement 

 
 
 
 

Date Purpose of Notice Recipients 

4/2/14 BOZA Meeting Adjoining property owners, applicant, 
representative, case manager, neighborhood 
groups 
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1.  Proposed Conditions of Approval 
 
 
1. The site shall be developed in strict compliance with the approved development plan (including all 

notes thereon). No further development shall occur on the site without prior review and approval by the 
Board. 

 
2. The Conditional Use Permit shall be “exercised” as described in KRS 100.237 within two years of the 

Board’s vote on this case. If the Conditional Use Permit is not so “exercised”, the site shall not be used 
for outdoor alcohol sales without further review and approval by the Board. 

 
3. The use of outdoor dining areas for the sale and consumption of alcohol shall cease by 1 A.M. 
 
4. The entertainment activity shall be in compliance with the Metro Noise Ordinance (LMCO Chapter 99). 
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2.  Zoning Map 
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3.  Aerial Photo 
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4. Site Plan 
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5.  Cornerstone 2020 Comprehensive Plan Staff Checklist  
 
 

# 
Cornerstone 2020 

Plan Element 
Plan Element or Portion of 

Plan Element 
Staff 

Finding 
Final Comments 

1 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 1:  
Community Form 

B.8:  The proposal integrates into the 
existing pattern of development, 
which includes a mixture of medium- 
to high-density uses.   

  √ 
Commercial proposed in an 
existing commercial area.   

5 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 1:  
Community Form 

B.8:The proposal is located within the 
boundaries of the existing form 
district, and if the proposal is to 
expand an existing corridor, the 
justification for doing so addresses 
the use or reuse of land within the 
existing corridor, the potential for 
disruption of established residential 
neighborhoods, and complaince with 
the site and community design 
standards of the Land Development 
Code. 

  √ 
Proposed redevelopment of 
commercial will be within the 
SMC Form District. 

 

7 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 2: Centers 

A.3:  The proposed retail commercial 
development is located in an area that 
has a sufficient population to support 
it. 

  √ 
Proposed development located 
in an activity center.  

8 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 2: Centers 

A.4:  The proposed development is 
compact and results in an efficient 
land use pattern and cost-effective 
infrastructure investment. 

  √ 
Commercial proposed in an 
existing commercial area.   

12 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 2: Centers 

A.13/15:  The proposal shares 
entrance and parking facilities with 
adjacent uses to reduce curb cuts and 
surface parking, and locates parking 
to balance safety, traffic, transit, 
pedestrian, environmental and 
aesthetic concerns. 

  √ 
The proposal appears to share 
access with adjacent 
development. 

 

13 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 2: Centers 

A.14:  The proposal is designed to 
share utility hookups and service 
entrances with adjacent 
developments, and utility lines are 
placed underground in common 
easements. 

  √ 
Utility hookups and service 
entrances will be shared.  

14 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 2: Centers 

A.16:  The proposal is designed to 
support easy access by bicycle, car 
and transit and by pedestrians and 
persons with disabilities. 

  √ 
Site is served by the required 
parking.  

15 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.2:  The proposed building materials 
increase the new development's 
compatibility. 

  √ 

The proposed building 
materials appear to be 
compatible with the 
surrounding area. 

 

16 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.4/5/6/7:  The proposal does not 
constitute a non-residential expansion 
into an existing residential area, or 
demonstrates that despite such an 
expansion, impacts on existing 
residences (including traffic, parking, 
signs, lighting, noise, odor and 
stormwater) are appropriately 

  √ 
Proposed development is in an 
existing commercial area.  
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# 
Cornerstone 2020 

Plan Element 
Plan Element or Portion of 

Plan Element 
Staff 

Finding 
Final Comments 

mitigated. 

17 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.5:  The proposal mitigates any 
potential odor or emissions 
associated with the development. 

  √ 
Plan has APCD approval with 
note.  

18 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.6:  The proposal mitigates any 
adverse impacts of its associated 
traffic on nearby existing 
communities. 

  √ 
Plan has Transportation 
Planning Review approval.  

19 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.8:  The proposal mitigates adverse 
impacts of its lighting on nearby 
properties, and on the night sky. 

  +/- 
Lighting details should be 
provided, when known.  

20 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.11:  If the proposal is a higher 
density or intensity use, it is located 
along a transit corridor AND in or near 
an activity center. 

  √ 
Proposed development is 
located along a transit corridor 
and in an activity center. 

 

23 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.23:  Setbacks, lot dimensions and 
building heights are compatible with 
those of nearby developments that 
meet form district standards. 

  √ 

The proposed setbacks and 
building height appear to be 
compatible with other 
development in the area. 

 

24 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.24:  Parking, loading and delivery 
areas located adjacent to residential 
areas are designed to minimize 
adverse impacts of lighting, noise and 
other potential impacts, and that 
these areas are located to avoid 
negatively impacting motorists, 
residents and pedestrians.   

  √ 
The required plantings will be 
provided within the LBAs.  

25 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.24:  The proposal includes 
screening and buffering of parking 
and circulation areas adjacent to the 
street, and uses design features or 
landscaping to fill gaps created by 
surface parking lots.  Parking areas 
and garage doors are oriented to the 
side or back of buildings rather than 
to the street. 

  √ 
The required plantings will be 
provided within the LBAs.  

27 

Form District Goals 
F1, F2, F3, F4, 
Objectives F1.1, 
F2.1-2.5, F3.1-3.2, 
F4.1-4.5 

Community Form/Land 
Use Guideline 3:  
Compatibility 

A.28:  Signs are compatible with the 
form district pattern and contribute to 
the visual quality of their 
surroundings. 

  +/- 
Sign details should be 
provided, when known.  

38 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 7:  Circulation 

A.1/2:  The proposal will contribute its 
proportional share of the cost of 
roadway improvements and other 
services and public facilities made 
necessary by the development 
through physical improvements to 
these facilities, contribution of money, 
or other means.   

  √ 
Plan has Transportation 
Planning Review approval.  
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# 
Cornerstone 2020 

Plan Element 
Plan Element or Portion of 

Plan Element 
Staff 

Finding 
Final Comments 

39 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 7:  Circulation 

A.3/4:  The proposal promotes mass 
transit, bicycle  and pedestrian use 
and provides amenities to support 
these modes of transportation. 

  √ 
Site served by mass transit and 
sidewalks.  

41 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 7:  Circulation 

A.9:  The proposal includes the 
dedication of rights-of-way for street, 
transit corridors, bikeway and 
walkway facilities within or abutting 
the development. 

  √ 
The plan has Transportation 
Planning Review preliminary 
approval. 

 

42 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 7:  Circulation 

A.10:  The proposal includes 
adequate parking spaces to support 
the use. 

  √ 
The required parking is 
proposed.  

43 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 7:  Circulation 

A.13/16:  The proposal provides for 
joint and cross access through the 
development and to connect to 
adjacent development sites. 

  √ 
Joint and cross access is 
appears to be facilitated.  

47 

Mobility Goals A1-
A6, B1, C1, D1, 
E1, E2, F1, G1, 
H1-H4, I1-I7, all 
related Objectives 

Mobility/Transportation 
Guideline 9:  Bicycle, 
Pedestrian and Transit 

A.1/2:  The proposal provides, where 
appropriate, for the movement of 
pedestrians, bicyclists and transit 
users around and through the 
development,  provides bicycle and 
pedestrian connections to adjacent 
developments and to transit stops, 
and is appropriately located for its 
density and intensity. 

  √ 
Site served by sidewalks and 
mass transit.  

48 

Livability, Goals 
B1, B2, B3, B4, 
Objectives B1.1-
1.8,  B2.1-2.7, 
B3.1-3.4, B4.1-4.3 

Livability/Environment 
Guideline 10:  Flooding 
and Stormwater 

The proposal's drainage plans have 
been approved by MSD, and the 
proposal mitigates negative impacts 
to the floodplain and minimizes 
impervious area.  Solid blueline 
streams are protected through a 
vegetative buffer, and drainage 
designs are capable of 
accommodating upstream runoff 
assuming a fully-developed 
watershed.  If streambank restoration 
or preservation is necessary, the 
proposal uses best management 
practices. 

  +/- 
Subject to MSD construction 
approval.  

49 
Livability Goals C1, 
C2, C3, C4, all 
related Objectives 

Livability/Environment 
Guideline 12:  Air Quality 

The proposal has been reviewed by 
APCD and found to not have a 
negative impact on air quality. 

  √ 
Plan has APCD approval with 
note.  

51 
Quality of Life Goal 
J1, Objectives 
J1.1-1.2 

Community Facilities 
Guideline 14:  
Infrastructure 

A.2:  The proposal is located in an 
area served by existing utilities or 
planned for utilities. 

  √ Site served by existing utilities. 
 

52 
Quality of Life Goal 
J1, Objectives 
J1.1-1.2 

Community Facilities 
Guideline 14:  
Infrastructure 

A.3:  The proposal has access to an 
adequate supply of potable water and 
water for fire-fighting purposes. 

  +/- Subject to construction review. 
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# 
Cornerstone 2020 

Plan Element 
Plan Element or Portion of 

Plan Element 
Staff 

Finding 
Final Comments 

53 
Quality of Life Goal 
J1, Objectives 
J1.1-1.2 

Community Facilities 
Guideline 14:  
Infrastructure 

A.4:  The proposal has adequate 
means of sewage treatment and 
disposal to protect public health and 
to protect water quality in lakes and 
streams. 

  +/- 
Subject to MSD construction 
approval.  

 
 
 
 
+ Exceeds Guideline 
√ Meets Guideline 
+/- More Information Needed 
- Does Not Meet Guideline 
NA Not Applicable 
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5.  Neighborhood Meeting Documents 
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6.  Applicant’s Justification Statement 

 


