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General Data on Inequities in the
System e

 FEqual Justice Initiative

* The Sentencing Project

 National Center for State Courts

 Bureau of Justice Statistics
* Prison Policynitiative



https://eji.org/criminal-justice-reform/
https://www.sentencingproject.org/
https://www.ncsc.org/
https://bjs.ojp.gov/
https://www.prisonpolicy.org/

Data on Wrongful Incarceration by
Exoneration —

 Nationwide Data

« National Registry of Exonerations
« 2821 exonerations since 1989, 25,265 years lost
 Interactive map, changes in the law mean more over fime

* Louisville Cases

« Susan King
JohrmetrerSer=—
Edwin-Chemciter-Keith West
Kerry Porter

Kentucky Innocence Project



https://www.law.umich.edu/special/exoneration/Pages/about.aspx
http://www.law.umich.edu/special/exoneration/Pages/Exonerations-in-the-United-States-Map.aspx
https://www.law.umich.edu/special/exoneration/pages/casedetail.aspx?caseid=4517
https://loevy.com/blog/wrongfully-convicted-woman-sues-corrupt-louisville-officers-who-framed-her-for-murder/
https://www.msn.com/en-us/news/crime/former-louisville-detective-who-helped-wrongfully-convict-2-men-will-spend-year-in-prison/ar-BB1gBY6A
https://www.wdrb.com/news/louisville-pays-wrongfully-convicted-man-7-5-million-to-settle-lawsuit/article_5c371cbf-9de0-5f05-8353-a39b6cb04a32.html#:%7E:text=Louisville%20pays%20wrongfully%20convicted%20man%20%247.5%20million%20to,and%20three%20Louisville%20police%20officers%20for%20%247.5%20million.
https://dpa.ky.gov/who_we_are/KIP/Pages/KIP.aspx

Data on Law Enforcement Overreach

e Police as a constant presence

» Police Survelllance and Technology

» Stop and Frisk by police policy

« LEO policies have been ruled unconstitutional on race

« The increase in stop and frisk is often disparate on race, and more
white Amerieans are found with contraband

 Judicial decisions are based on stop data


https://www.washingtonpost.com/graphics/2020/national/george-floyd-america/policing/?itid=sf_race-america
https://www.chicagoreporter.com/high-tech-surveillance-amplifies-police-bias-and-overreach/
https://ccrjustice.org/home/press-center/press-releases/landmark-decision-judge-rules-nypd-stop-and-frisk-practices

Race and Policing in the US

e Pew Research Center

The majority of Americans believe that people are tfreated differently
by the police based on race

Black adults are 5x as likely to say they were stopped unfairly

2/3 of Black and Y4 of white Americans say they have been freated
as suspicious based on race

Officers-are-more likely 1o view police-involved shootings as “isolated
incidents” than are citizens

2/3 of officers believe demonstrations are out of anti-police bias and
not a desire to hold police accountable


https://www.pewresearch.org/fact-tank/2020/06/03/10-things-we-know-about-race-and-policing-in-the-u-s/

Data on Incarceration and Civil Rights

The Color of Justice

African Americans are incarcerated in state prisons at a rate that is 5.1 times the imprisonment
of WhIJ;fﬁS. In]g\{re s]’ro’res (lowa, Minnesota, New Jersey, Vermont, and Wisconsin), the disparity is
more than ol.

In twelve states, more than half of the prison population is black: Alabama, Delaware,
Georgia, lllinois, Louisiana, Maryland, Michigan, Mississippi, New Jersey, North Carolina, South
qur_o iINa, and Virginia. Maryland, whose prison population is 72% African American, tops the
nation.

In eleven states, at least 1 in 20 adult black males is in prison.

In Oklahoma, the state with the highest overall black incarceration rate, 1 in 15 black males
ages 18 and older is in prison.

States exhibit subbstantial variation in the range of racial disparity, from a black/white ratio of
12.2:1 in New Jersey to 2.4:1 in Hawaii.

nic

Latinos are imprisoned at a rate that is 1.4 fimes the rate of whites. Hispanic/white e’{g\ 39

disparities are particularly high in states such as Massachusetts (4.3:1), Connecticut
Pennsylvania (3.3:1), and New York (3.1:1).


https://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons/

Data on Incarceration and Civil Rights

 The Color of Justice

Figure 1. Average rate of incarceration hy
race and ethnicity, per 100,000 population

representation in the state’
population, or the rate per 1(

that of whi
look also shows that Hi
state prisons at an average rate of 378 per
, producing a disparity ratio of
pared to whites.



https://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons/

Data on Incarceration and Drugs

 Crack/Powder Sentencing guidelines

* At one time were mandatory
« Disparity was 100/1 in mandatory time served

* The current disparity is 18/1; 28 grams v. 500 grams for a 5 year mandatory minimum

« Marijuana
« Laws are rapidly changing
« 6 million arrests between 2010 and 2018
« Rates of usage are similar between Black and white Americans

. F)|C1C||< Americans are still more likely to be arrested in every state, even where it is
ega

- 1.7x where legalized, 3.9x where illegal, have worsened in some places



https://famm.org/wp-content/uploads/FS-Brief-History-of-Crack-Laws.pdf#:%7E:text=March%2017%2C%202010%3A%20The%20Senate%20unanimously%20passes%20S.,Administration%20that%20a%20mandatory%20minimum%20has%20been%20repealed.
https://www.aclu.org/report/tale-two-countries-racially-targeted-arrests-era-marijuana-reform

Kentucky Data on Incarceration and
Civil Rights -

 The Color of Justice

« Kentucky data, incarceration rate per 100,000 people

 White: 431
* Black: 1411
» Hispanic: 183

- State average data, incarceration rate per 100,000 people

« White: 275
* Black: 1408
» Hispanic: 378



https://www.sentencingproject.org/publications/color-of-justice-racial-and-ethnic-disparity-in-state-prisons/

Data on Juvenile Incarceration-

* The Sentencing Project

- Juvenile incarceration overall has declined long ferm

» Black children are more than four times more likely to be detained
or committed than their white peers

« Kentucky rates per 100,000
« White: 89
+ Black:-393——
* Rate: 4.4, areduction of 7% between 2015 and 2019


https://www.sentencingproject.org/

The Snowball Effect
* Inequity begets inequity

« 80-90% of girls in the juvenile system are sexual assault victims

« 1-4 foster children will have a system contact within 2 years

* Incarceration is strongly correlated with illiteracy, poverty, mental
iliIness and substance abuse

* Crime victims are also victims of an inequal system

« Center for-American Progress report


https://rights4girls.org/wp-content/uploads/r4g/2015/02/2015_COP_sexual-abuse_layout_web-1.pdf
https://jlc.org/news/what-foster-care-prison-pipeline
https://nces.ed.gov/pubs2007/2007473.pdf
https://journals.sagepub.com/doi/abs/10.1177/2516606919885516
https://www.americanprogress.org/press/release/2021/07/15/501716/release-new-cap-report-highlights-advance-criminal-justice-reform-beyond-doj/

Limitations on Local Power

* Many initiatives are statewide or nationwide

« Sovereign Immunity, Laws protecting police (Kentucky's law that
requires a 48 hour waiting period to question a police officer
involved in a crime, no public statements, FOP lawyer present, KRS
15.520), and the statutory exclusion for jury service by felons are
examples.

- Others require cooperation with local law enforcement, the bar, the
bench, corrections and other city agencies. Crisis intervention teams,
law enforcement policy and training, judicial tfraining and data
collection.

 Spalding/UL Mental Health Initiative



https://www.wdrb.com/news/initiative-in-louisville-would-allow-mental-health-social-workers-to-respond-to-some-911-calls/article_07a1fd02-b988-11eb-abb9-bf06847dbb77.html?fbclid=IwAR3vKU2bHVrf_g00qf151YFewQpB9DywPXpJ6Cc3lrvY96l5dmVmCq7Mz_A

What has worked elsewhere —

« Save Our Streets has reduced gun violence by 20%

« Center for Court Innovation

« Coordinated local efforts on Diversion

 Center for Justice Research

« College educated police—less likely to use force, but more likely
to arrest fortess serious crimes if that’s part of promotion

« Oregon Guide to Local Reform

- Suggest cooperation between all local actors
- “Power Mapping”


https://www.courtinnovation.org/programs/save-our-streets-sos#:%7E:text=Save%20Our%20Streets%20%28S.O.S.%29%20seeks%20to%20end%20gun,and%20relationships%20to%20mediate%20conflicts%20before%20they%20escalate.
https://www.courtinnovation.org/about
https://www.independent.com/2021/07/14/reforming-criminal-justice-system-through-a-thousand-tweaks/
https://www.centerforjusticeresearch.org/
https://www.voanews.com/usa/all-about-america/are-college-educated-police-officers-less-likely-use-force
https://journals.sagepub.com/doi/10.1177/0887403418817808
https://ojrc.info/disrupting-mass-incarceration-at-the-local-level

Local Reform with Other Agencies

e Justice Matters

« Multiple points for change in the local system
« LEAD—87% reduction in incarceration, 39 fewer days in jail
« Bexar County Diversion saves $5 million in jail costs
« Neighborhood courts staffed by community volunteers
« Mesa County Pretrial Release changes
- Court Date Reminder systems decrease FTA and costs
- Case Management Strategies based on complexity
« Mental Hedlth Alternatives to Jail

« Governing Institute



https://www.justicemattersinkansas.org/justice_alternatives
https://www.governing.com/gov-institute/voices/col-local-government-system-reducing-arrests-incarceration.html

Louisville Options

« Ban-The-Box Ordinances
« Reexamining Cash Baill

* Expungement Resources
- Data collection

* Implicit-Bias-Training
o Junes———9
- Judges
« Councill



The Prison
Penalty

Criminal Records
disproportionally affect Black
Americans

The “prison penalty” in unemployment disproportionately
punishes formerly incarcerated Black men and women

. Black Women (44%)
40%
_ 1 Black Men (35%)
30% _ :
,"._f.-"_' _.4® White Women (23%)
20%
5o .e**" ... White Men (18%)
Black Men (8% i L
o R S
plack Yvomen |0 .’ '_::-_
White Women (4%) ';,,ﬁ’"
0% White Men (4%)

Formerly incarcerated
Unemployment rate, ages 35-44

General population
Unemployment rate, ages 35-44

P|R||S|ON Sources: The Bureau of Justice Statistics National Former Prisoner Survey (2008) and the Bureau of Labor Statistics
POLICY/INITIATIVE ~ Current Population Survey (2008). For full sourcing details see; www.prisonpolicy.org/reports/outofwork.html




Ban-The-Box--Louisville

« Louisville's current ordinance

« hifps.//www.nelp.org/wp-
content/uploads/2015/03/Louisville Ban the Box Ordinan

ce.pdf

 Since 2014, only applies to City hiring and “preferred”
vendors

 Since 2014, changes in marijuana laws have been rapid
and nationwide, yet this ordinance remains the same

* There is nationwide, bipartisan support for these
ordinances


https://www.nelp.org/wp-content/uploads/2015/03/Louisville_Ban_the_Box_Ordinance.pdf

Ban-The-Box--Chicago

« Chicago’s current ordinance

* Expanded the protection from what the state required

- State law applied Ban-The-Box to larger employers,

Chicago’s ordinance expanded that to any employers
operating in the city

« Other municipalities have similarly expanded their
ordinances—

* Ban-The-Box laws by state



https://ogletree.com/insights/city-of-chicago-expands-ban-the-box-law-to-smaller-employers-and-city-agencies/
https://www.paycor.com/resource-center/articles/ban-the-box-state-by-state/

Cash Balil

How Cash Bail works

Upwards of 60% of people held in jail are there because they can't
afford cash bail

hitps://www.courier-journal.com/story/opinion/2019/06/03/cash-bail-
system-louisville-and-kentucky-travesty-poor/1276873001/

Louisville procedures on self-bond

Inmate must.-be.a resident of Kentucky with a valid address in the system.
The bond is for cases in District Court only (No Circuit Court Cases).

No DUI Cases.

No Domestic Violence cases (EPO, DVO, Assault w/DV).

No booking fee balance with Louisville Metro Department of Corrections.



Cash Balil

* Inequities in Pretrial
Confinement

Pretrial populations, disproportionately Black and Hispanic,
have more than doubled over 15 years

Racial disproporfionality in Total pretrial jail population
» pretrial detention, 2002 2002 vs. 2017
L Other 6.2% Other 6.4% 4320.00 A note about the data:
White White ol While unconvicted pretrial
68.1% 1% - populations have grown to
. make up almost two-thirds of
Hispanic et jail populations nationally,
19.6% o no national data have been
e collected since 2002 to
—_— ot assess how racial disparities
oy 182754 in pretrial detention have
Hispanic 13.4% 43% changed.
Black 12.2%
0% ¢ -
Total U.S. Pretrial jail 2002 2017

population population

PRISON

Sources: Bureau of Justice Statistics, Profile of Jail Inmates 2002, Table 1 & Jail Inmates in 2017, Table 3 muchunmm




Cash Balil

* Inequities based on
poverty

People detained pretrial because they can’t pay bail are much poorer
than their peers - and the income gaps are widest for Black people

Median annual pre-incarceration incomes (in 2015 dollars) for people ages 23-39 in local jails who were unable to
post a bail bond, compared to incomes of same-age non-incarcerated peaple, by race/ethnicity and gender

$43,560 Men Women
Nat

incarcerated

nual il
Annual income $31,284

§27,720 $26,136
$23,760
Detained
on bail

Annual income

White Black Hispanic White Black Hispanic
HRluSON

For sourcing and data notes, see Detaining the Poor at www.prisonpolicy.org/reports/incomejails.html POLICY/INITIATIVE




Pretrial Services in Louisville

« Pursuant to Kentucky's Administrative Release Program

« Non-violent, non-sexual misdemeanors only

- Section 4 allows localities to deviate from the Schedule by adding
non-violent Class D felonies

« Other options exist with cooperation from the bench
- States like CA and IL are doing away with cash bail statewide
« At the county-level, reforms have happened through the judiciary

* Preliminary data shows no increase in crime when bail reform was
enacted, shows cost savings

e Interrogating Justice



https://kycourts.gov/Courts/Supreme-Court/Supreme%20Court%20Orders/201719.PDF
https://www.americanprogress.org/issues/criminal-justice/reports/2020/03/16/481543/ending-cash-bail/
https://interrogatingjustice.org/cash-bail/cash-bail-reform-2021/

Expungement

* In Kentucky, an unlimited number of misdemeanors and most
Class D felonies are expungable

» These criminal convictions affect not only jobs but jury service,
which has been an issue in the local jury pool

* 5.2 Million Americans cannot vote due to felony convictions

« Jury disqualification with a felony conviction is statutory and
non-waivable

« DPA does s_o_r_T_w_e outreach, but it has all been suspended
» Support for legal help and filing fees is an opftion

« Housing insecurity is also an issue



https://dpa.ky.gov/clientandcommunityresources/expungement/Pages/default.aspx
https://www.americanprogress.org/issues/poverty/news/2021/04/14/498053/preventing-removing-barriers-housing-security-people-criminal-convictions/

Data Collection: Why Data Matters

» Supreme Court Precedent

« McCleskey v. Kemp (1987)

« Petitioner must not only show disparate impact by race, but a
discriminatory purpose

- Data collection is an important check on sentencing

- Data matters to other local agencies and voters and ultimately, to the

State legislature


https://en.wikipedia.org/wiki/McCleskey_v._Kemp

Limitations on Current Data Collection

* Uniform Crime Reports (FBI)
« Based on reported crimes, uploaded by local law enforcement

« National Crime Victimization Survey (Census Bureau)

« Based on responses to a nationwide survey, captures what responses
are, based on estimates, not locally helpful

« The difference between them

- What does-not get tracked

« WaPo police shootings data (56000 since 2015) FBl recently started
this through voluntary parficipation


https://interrogatingjustice.org/uncategorized/explainer-what-united-states-crime-rates-can-and-cant-tell-us/
https://www.washingtonpost.com/graphics/investigations/police-shootings-database/
https://www.fbi.gov/services/cjis/ucr/use-of-force

Data Collection

* From the Prison Policy Inifiative

* Q: Where can I find data about racial disparities in my
state’s criminal justice system?

 A: Unfortunately, the more specific you want to get with
race/ethnicity data, the harder it is to find an answer, especially one
that’s up-to-date. State-level race and ethnicity data can be hard to
find if you are looking to federal government sources like the Bureau
of Justice Statistics (BJS). BJS does publish state-level race and .
gthnlql‘t}f data-in its annual Prisoners series, but only eveI}f 6-7 years in
its Jail Inmates series (most recently the 2013 Census of Jails report).
The Vera Institute of Justice has attern}l)lted to fill this gap with
its Incarceration Trends project, bf; gathering additional data from
individual states. Individual state Departments of Correction
sometimes collect and/or publish more up-to-date and specific data;
it’s worth checking with your own state’s agencies.



http://trends.vera.org/

Data Collection

* From the Prison Policy Initiative
* Q: How are the data collected, and how accurate are the data?

 A: Finally, the validity of any data depends on how the data are collected in
the first place. And in the case of criminal justice data, race and ethnicity are
not always self-reported (which would be 1deal). Police officers may report an
individual’s race based on their own perception — or not report it at all — and
the surveys that report the number oIfJincarcerated people on a given day rely
on administrative data, which may not reflect how individuals identify tﬁeir
own race or ethnicity. This is why surveys of incarcerated people themselves
are so important, such as the Survey of Inmates in Local Jails and the Survey
of Prison Inmates, but those surveys are conducted much less frequently. In
fact, it’s been 18 years since the last Survey of Inmates in Local Jails, which
we use to analyze pretrial jail populations, and 16 years since the last
published data from the Survey of Inmates were collected.



Local Data Collection

* Louisville Crime Reports

- Data on citations given include race
- Data on police calls where an incident report was taken

- This data only tracks events where calls were made or citations
given, not on other police interactions with citizens


https://data.louisvilleky.gov/dataset/crime-reports

Local Data Collection Options--
Corrections

 National Inmate Survey

- Latest data is a decade old

- Designed to track sexual assault
* Questionnaires are readily available online

* Survey could be expanded and tailored to Louisville and the
Council’s specific interests

- Data could be analyzed based on demographic characteristics of
the incarcerated person, most of whom are pretrial and
presumed innocent


https://bjs.ojp.gov/data-collection/national-inmate-survey-nis

Local Data Collection Options--Courts

 National Archive of Criminal Justice Data

- National data is sparse and out of date

« Older surveys could be used to create something specific to
Louisville to track historical data, biases, etc.

* Current and future data could be collected using a bubble sheet
to be completed by court staff or attorneys

- Tracking racial data in juries
- Tracking data on race in pretrial services

- Tracking data on bail amounts for defendants who do not qualify for
pretrial services

- All options track factors, race, charges, bail set and outcomes. One
form could track everything after arrest



https://www.icpsr.umich.edu/web/pages/NACJD/index.html

Use of Force Ordinance

 Data collection

- Data Collection on Use of Force through the FBI
- All voluntary, little response, all aggregate

« Require local law enforcement to report all UOF incidents to Metro
Government


https://s3-us-gov-west-1.amazonaws.com/cg-d4b776d0-d898-4153-90c8-8336f86bdfec/use-of-force-flyer.pdf

Implicit Bias Training

« What is implicit bias?
« Unconscious bias against members of a group

Harvard Implicit Bias testing
* Project Implicit, Outsmarting Human Minds

Implicit bias affects risk factors in pretrial services, algorithmes,
bail, efc.,

Some stedes-ere-mandating implicit bias training

Resources orrjudicial tfraining

« The ABA urges such training for judges and lawyers
* Training to reduce implicit bias is effective



https://www.colorado.edu/philosophy/climate/what-implicit-bias
https://implicit.harvard.edu/implicit/user/andy/module1/story_content/external_files/Unconscious_Bias_and_Mindset.pdf
https://implicit.harvard.edu/implicit/
https://outsmartinghumanminds.org/
https://wtop.com/maryland/2021/02/bills-seek-to-limit-implicit-bias-in-md-judicial-system/#:%7E:text=HB0413%20stipulates%20that%20each%20appellate%2C%20circuit%20court%20and,have%2C%20including%20when%20sentencing%20people%20of%20different%20races.
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB242
https://courtslaw.jotwell.com/what-judges-can-do-about-implicit-bias/
https://news.bloomberglaw.com/us-law-week/proposal-seeks-implicit-bias-training-for-judges-lawyers
https://www.fjc.gov/content/337738/effectiveness-implicit-bias-trainings

Implicit Bias in the Court

- Updated guidance on Implicit Bias from the National Center for
State Courts, March 2021

« UCONN School of Law resources on Implicit Bias in courts

 Implicit Bias cannot yet serve as a way to challenge jury
deliberations, but has been studied as impacting decisions

« Could juror education on implicit bias be part of the process?

« Sentencing Bias
- Judges generally control for bias in sentencing
- Other decisions made throughout a frial might have different outcomes



https://ncsc.contentdm.oclc.org/digital/collection/accessfair/id/911
https://libguides.law.uconn.edu/implicit/courts
https://www.ncsc-jurystudies.org/__data/assets/pdf_file/0017/9332/elek-hannaford-agor-2015-implicit-bias-and-the-american-juror.pdf
https://sentencing.net/sentencing/sentencing-discrimination-racial-bias#:%7E:text=The%20ultimate%20conclusion%20is%20that%20judges%20have%20an,of%20sentences.%20This%20helps%20to%20reduce%20sentencing%20discrimination.
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