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Board of Zoning Adjustment 
Staff Report 

April 6, 2015 
 
 

 
 
 

REQUEST 
 
Variance from the Land Development Code, Chapter 4, Section 4.4.3.A.1.a.i., to allow an existing fence 
to exceed the maximum height. 
 
Variance 

 
 
 

CASE SUMMARY/BACKGROUND/SITE CONTEXT 
 
 
This case was continued from the March 16, 2015 BOZA Hearing to allow the applicant to meet with the 
Homeowner’s Association.   
 
 
The applicant received a “Notice of Violation” from Codes of Regulation’s in January of this year concerning 
the height of the existing fence located in the 25 foot setback along the Elsmere Circle frontage.   An 
application requesting a variance for the height of the existing fence was submitted February 23, 2015.   
 
This R-5 single family lot is located at the corner of Winyan Lane and Elsmere Circle in the Old Dorsey Place 
Subdivision located north of Shelbyville Road off of Dorsey Way.  The applicant removed an existing wooden 
fence which was located around the perimeter of the existing in-ground swimming pool located to the rear of 
the house.  However, the new 6 foot wooden fence, constructed to replace the existing fence, was not installed 
in the same location.  But instead was constructed closer to the street just on the outside of the existing 
sidewalk and street right-of-way in the 30 foot building limit area and the 25 foot setback.   Fences located 
within the Neighborhood Form District in the 25 foot setback are not too exceed 4 feet in height.  The 6 foot 
fence which was constructed exceeds the allowable height by 2 feet. 
 
The applicant provided an email (Attachment 7) from the Old Dorsey Place Homeowner’s Association Board 
addressing the request to construct a new fence.  The Homeowner’s Association representative did not see 
any violation of the “deed restrictions” but did suggest a “survey” be completed and the applicant verify with 
“Louisville Metro Licensing and Permits” to ensure a “building permit” was not necessary. 

Location Requirement Request Variance 

Street Side Yard (North) 48 inches (4’) 72 inches (6’) 24 inches (2’) 

 

Case No: 15Variance1010 
Project Name: Existing Fence 
Location: 609 Winyan Lane 
Owner(s): Adam & Tara Green 
Applicant: Same as above 
Representative: Adam & Tara Green  
Project Area/Size: 0.2869 
Jurisdiction: Louisville Metro 
Council District: 18 – Marilyn Parker 
Case Manager: Sherie’ Long, Landscape Architect 

 (Continued from March 16) 
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The applicant stated in his justification statement that there are “many 6 foot fences” in the neighborhood.  
Please refer to Attachment 6 to see the existing fences located on other corner properties within the 
neighborhood and vicinity.  Please note all the fences are either the 4 foot allowable height or are located 
outside the setback area when they are 5 of 6 feet in height.   
Attachment 6, Example 5, shows a fence 5 or 6 feet in height on the property at 801 Foxfire Drive.  This 
property owner received a notice of violation citing the height of the fence exceeding the maximum 4 feet in 
October 2014, however this property owner choose to move the 5 or 6 feet fence out of the 25 foot setback to 
avoid further enforcement procedures and conform to the zoning requirements. 
 
 

 
LAND USE/ZONING DISTRICT/FORM DISTRICT TABLE 

 
The site is zoned R-5 in the Neighborhood Form District (N).  It is surrounded by residential property zoned R-5 
and R-4 in the Neighborhood Form District (N).   

 
 
 

PREVIOUS CASES ON SITE 
 
14PM29571 – Violation notice for “A fence taller than 4 feet located in the setback” issued 
January 2015.  Pending 
 
Foxboro Estates Subdivision, Section 2 – Recorded in Plat Book 34 Page 13 – October 13, 
1980 
 
Docket # 9-6-80 – Rezoning of property from R-4 to R-5 – approved 1980 
 
Docket # 10-26-77 – Subdivision Case - approved 1980 
 

 
 

INTERESTED PARTY COMMENTS 
 
There was an inquiry from a concerned neighbor; however no written comments were received prior to 
publishing this staff report.  

 
 
 

APPLICABLE PLANS AND POLICIES 
 
Land Development Code  
 

  Land Use Zoning Form District 

Subject Property     

Existing Single-family residential R-5 N 

Proposed Single-family residential R-5 N 

Surrounding Properties    

North Single-family residential across Elsmere Circle R-5 & R-4 N 

South Single-family residential  R-5 N 

East Single-family residential  R-4 N 

West Single-family residential across Winyan Lane R-5 N 
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STANDARD OF REVIEW AND STAFF ANALYSIS FOR VARIANCES 
 
(a) The requested variance will not adversely affect the public health, safety or welfare. 

 
STAFF:  The variance will not adversely affect the public health, safety or welfare because the 
existing 6 foot fence is not blocking the visibility at the street intersection or interfering with the 
traveling public; nor is the fence blocking or interfering with the pedestrian use of the adjacent 
sidewalk.   The location of the fence is also not impeding or interfering with the ability of the property 
owner to safely enter or exit his driveway. 
 

(b) The requested variance will alter the essential character of the general vicinity. 
 
STAFF:  The requested variance will alter the essential character of the general vicinity because the 
existing fences located in and around the neighborhood, which are taller than 4 feet are located 
outside the building limit areas and/or setbacks.  The taller fences do not encroach into either the 25 
foot setback or the 30 foot building limit areas with the exception of one fence located at 801 Foxfire 
Drive.  This recently constructed fence was previously located in the 25 foot setback, but to avoid 
additional enforcement action, the property owner choose to relocate the fence out of the 25 foot 
setback area.    
 

(c) The requested variance will cause a hazard or nuisance to the public. 
 
STAFF:  The requested variance will allow a fence which does not conform to the standard 
established by the existing fences in the vicinity.  The previous location of the fence on the subject 
property, adjacent to the in-ground swimming pool, was also non-conforming to the established 
neighborhood pattern of fences not being located in the building limit area.  However the previous 
fence was setback at least 25 feet or more from the property line as required by the Development 
Code.  The location and height of this new replacement fence has created enough of a nuisance and 
concern for a neighbor to contact zoning enforcement to address the conformance and the violation 
of the zoning regulations. 
 

(d) The requested variance will allow an unreasonable circumvention of the zoning regulations.   
 
STAFF:  The requested variance will allow an unreasonable circumvention of the zoning regulations 
because the fence is not conforming to the established pattern in the neighborhood.  Even with the lot 
configuration, the location of the taller fence does not conform to other similar corner lots in the vicinity. 

 
ADDITIONAL CONSIDERATIONS: 
 
1. The requested variance arises from special circumstances which do not generally apply to land in the 

general vicinity or the same zone. 
 
STAFF: This lot is a corner lot where the rear of the house or private area is located adjacent to a 
street; however other corner lots in the vicinity have conformed to the requirements. Therefore, even 
with the configuration of this lot, the established pattern of using a lower fence or locating the fence out 
of the setback could be provided on this lot. 
 

2. The strict application of the provisions of the regulation would deprive the applicant of the reasonable 
use of the land or create an unnecessary hardship on the applicant. 
 
STAFF: The strict application of the provisions of the regulation would create some hardship on the 
applicant because either the fence would need to be relocated out of the 25 foot setback to maintain 
the current 6 foot height or the fence would need to be reduced by 2 feet within the 25 foot setback.   
 



_______________________________________________________________________________________________ 
BOZA Meeting Date:  April 6, 2015 Page 4 of 19 Case: 15Variance1010 
 

3. The circumstances are the result of actions of the applicant taken subsequent to the adoption of the 
zoning regulation from which relief is sought. 
 
STAFF:  The owner did not willful violate the zoning regulation.  The owner was provided approval from 
the Homeowners Association Representative.  However, he was suggested the owner obtain a survey 
and verify if a building permit was necessary from Metro Licensing and Permits. 
 
 

 
TECHNICAL REVIEW 

 
There are no technical issues. 

 
 
 

STAFF CONCLUSIONS 
 
Based upon the information in the staff report, the analysis of the standards of review do not support the 
request to grant a variance of 2 feet allowing the existing fence to remain at the current height and in the 
current location.  Therefore, the Board of Zoning Adjustment must determine if the proposal meets the 
standard for a variance established in the Land Development Code based on the testimony and evidence 
provided at the public hearing.   

 
 
 

NOTIFICATION 

 
 
 

ATTACHMENTS 
 
1. Zoning Map 
2. Aerial Photograph 
3. Site Plan 
4. Applicant’s Justification 
5. Site Photographs 
6. Other Existing Fences in the Neighborhood 
7. Correspondence with Homeowner’s Association 

 

Date Purpose of Notice Recipients 

02/26/2015 BOZA Hearing Neighborhood notification recipients 

02/27/2015 BOZA Hearing 1
st
 tier adjoining property owners 

02/27/2015 Sign Posting Subject property 
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Attachment 1 - Zoning Map 
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Attachment 2 - Aerial Photo 
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Attachment 3 - Site Plan 
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Attachment 4 – Applicant’s Justification 
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Attachment 5 - Site Photographs 
 

 
 

View of existing fence from Winyan Lane 

 
 

 
 

View of fence from Intersection of Winyan Lane and Elsmere Circle 
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View of existing fence looking west along Elsmere Circle 
 
 

 
 

View of existing fence from Elsmere Circle 
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View of existing fence from adjacent open space looking west 
 
 

 
 

View of existing fence from street corner looking east 
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View of existing fence from street intersection looking east 
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Attachment 6: Other Existing Fences in the Neighborhood on Corner Lots 
 

 
 

Example 1 
 
 

 
 

Example 2 
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Example 2 (continued) 
 
 

 
 

Example 3 
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Example 4 
 
 

 
 

Example 5 
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Example 5 (continued) 
 
 

 
 

Example 6 
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Example 7 
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Attachment 7: Correspondence with Homeowner’s Association 
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