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Board of Zoning Adjustment  
Staff Report 

November 2, 2015 
 
 

 
 

 
 

On October 5, 2015, the Board heard testimony and continued the case to allow staff to find more information 
regarding the intent of the Board in 1996 and to give the Board time to review all the information that was 
submitted at the hearing.  A recording was not found.  A citation report was submitted by the appellant on 
October 20, 2015. 

 
REQUEST 

 
An Appeal of a Notice of Violation issued by the Department of Codes and Regulations concerning 
nonconforming rights for outside alcohol consumption in a C-1 zoning district. 
 
 

CASE SUMMARY/BACKGROUND/SITE CONTEXT 
 

On June 8, 2015, a Notice of Violation was issued by the Department of Codes and Regulations. 
An Appeal application was submitted on July 8, 2015. 
A site inspection was conducted on September 23, 2015, that revealed the new 1,645 square foot outside 
drinking area formed by  an 8 foot, 2 inch high wooden privacy fencing.   The area contains several picnic 
tables with umbrellas, tent awning seating, a smoker, a portable toilet, and a wooden patio section near the 
back door. 
The consumption of alcohol inside the package store is allowed per B-254-96.  
The appellant is contending that the approval in 1996 included outside consumption. 
The Ann Gregg, (former owner) affidavit that was submitted at the hearing on October 5, 2015, notes that 
customers regularly purchased beer and drank it in the store and outside in the front and rear parking lots.  
 
 
 
The description of the 1996 action has been written in various forms: 
 
 
The November 18, 1996 case was listed as B-254-96, An Appeal of a Notice of Violation issued by the Division 
of Zoning Enforcement based upon alleged nonconforming rights to allow drinking in a liquor store. 
 
 

 

Case No:   15Appeal1007 
Project Name:  Nonconformance Claim  
Location:   5013 Poplar Level Road  
Owner:   Samuel M. Seifert 
Applicant:   Liquor Palace 3, Inc. Sukhjit Bains 
Representative:  Kenneth S. Handmaker 
Size:    0.33 acres 
Existing Zoning District: C-1 
Existing Form District: Suburban Marketplace Corridor 
Jurisdiction:   Louisville Metro  
Council District:  2 ---  Barbara Shanklin 

Case Manager:  Steve Hendrix, Planning Supervisor 
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The Board APPROVED the appeal in 1996.  Within the Boards justification the minutes state, “that based upon 
the file of this case, the staff report and evidence and testimony submitted at the hearing it is determined that 
non-conforming use rights exist on the site for the appellant to allow on-premise drinking of alcoholic 
beverages;”. 
 
 
The 1996 staff report refers to the subject of request as an appeal of a Notice of Violation issued by the 
Division of Zoning Enforcement based upon alleged non-conforming rights to allow drinking at a liquor 
store, while the at the end of the report refers to on-premise drinking of alcoholic beverages. 
 
 
The legal advertisement for the 1996 case is the same as the agenda listing, to allow drinking in a 
liquor store.   
 
The current Alcohol Beverage Control license states “Non-conforming rights exist on the site to allow on-
premise consumption of malt beverages only.    (No outdoor consumption of beer)  
 
 
The site is located on the northeast corner of Poplar Level Road and Aletha Drive within an existing C-1 zoning 
district and a Suburban Marketplace Corridor.  The retail center also contains an art/clothing store, the Krush 
restaurant and billiards, the Old Skool Social Club and a vacant space, all northeast of the package store.   A 
barber shop is north of the subject site within the center.  Across Aletha Drive to the south is a convenience 
store, east of the retail center are single family residences, and across Poplar Level Road to the west is  
automobile care/sales. 
 
 
The appellant claims that the 1996 BOZA determination meant alcohol consumption inside and outside the 
package store. 
 
Definitions of premise have been included in the staff report from the American Heritage College Dictionary 
and the American Planning Association dictionary. 
 
 The Board will need to clarify the decision made in 1996 and determine if nonconforming rights exist for 
outside drinking. 

 
 

LAND USE/ZONING DISTRICT/FORM DISTRICT TABLE 

  

  Land Use Zoning Form District 

Subject Property     

   Existing  Package Liquor Store with alcohol 
consumed on the premises inside and 
outside. 

 C-1  Suburban Marketplace    
 Corridor 

     

   Proposed  Same  C-1   SMC 

Surrounding Properties    

   North   Restaurant/billiards within 
  retail center 

 C-1  SMC 

   South   Convenience Store  C-1  SMC 

   East   Clothing store within retail center  C-1  SMC 

   West   Barber shop  C-1  SMC 
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INTERESTED PARTY COMMENT 
None Received 
 
 
APPLICABLE PLANS AND POLICIES 
Land Development Code 
KRS 
 
 
STAFF ANALYSIS:   The following sections of the Land Development Code appear to be applicable to this 
case.  The full text of these sections may be found within the Land Development Code for all of Jefferson 
County. 
 
Chapter 1.2.2.   Definitions 
Chapter 1.3.1   Nonconformance 
Chapter 2.4.3   C-1, Commercial  District 
 
 
In addition, KRS 100.253 is the State statue that deals with non-conforming uses. 
 
The Land Development Code and state law indicate that a nonconforming use is any established lawful activity 
conducted on a parcel at the time of enactment any zoning regulation which would not permit such activity on 
that parcel.  A nonconforming use may be continued as then established until it is abandoned. However, such 
a use shall not be enlarged or extended beyond the scope and area that existed at the time the nonconformity 
began.  The Board of Zoning Adjustment has the authority to allow a change from one nonconforming use to a 
second nonconforming use if the new use is in the same or more restrictive classification than the prior use 
and is no more odious or offensive to surrounding properties than was the first non-conforming use. 
 
 
ZONING HISTORY 
Since 1963, C-1, Commercial District. 
 
 
LAND USE HISTORY 
 
1967----------2006 -------Ace Liquors 
2007 to the present-----Liquor Palace III 

 
STAFF CONCLUSIONS 

 
The decision made by the 1996 Board has been described in various forms and although the “premise” 
definition includes the land and structures, staff believes the intent was to allow only inside consumption.  If 
the 1996 Board had intended for outside alcohol consumption, some type of conditions would have probably 
been given.    
Testimony from several patrons said that they would stop and occasionally drink outside.  However, the fenced 
area with picnic tables, umbrellas, a portable toilet, and a smoker was only constructed this year and is 
accessed from the inside of the store. Testimonies did not state that the “outside area” was such a place. Even 
though “premises” includes inside and outside of the store, in all of the various descriptions that were used, not 
once was “outside” mentioned.  The affidavit noted, “in the store and on the outside in the front and rear 
parking lots’, but not a designated location such as the existing fenced in portion  
If the Board feels that outside alcohol consumption has nonconforming rights, it will need to have a defined 
area, so in the future, the exact boundaries are known. 
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Based upon the file of this case, this staff report, and the evidence and testimony submitted at the public 
hearing, the Board must determine: 
 

1. If nonconforming rights exist for the outside consumption of alcohol? 
 

2. If so, the Board  will need to determine the exact area.  
  

3. If the Notice of Violation issued by the Department of Codes and Regulations was proper? 
 
 
 
 

NOTIFICATION 
 

 
 
 
 
 
 
 
 
 
ATTACHMENTS 
 

1. Zoning Map 
2. Aerial Photograph 
3. Violation Notice 
4. Appellant’s Justification  
5. 1996 Minutes 
6. 1996 Staff Report 
7. ABC License 
8. Definitions 
9. Pictures 
10. October 5, 2015 Minutes 
11. Citation Report from Mr. Handmaker 

 
 
 
 
 
 
 
 
 

Date Purpose of Notice Recipients 

 9.18.15  Notices ready to be mailed  Appellant, Adjacent Neighbors 

 9.23.15  Sign Posted  Neighbors 

 9.25.15  Legal Ad in paper  Circulation Area 

 10.16.15  Sign Posted  Neighbors 
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