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 Board of Zoning Adjustment 
Staff Report 
January 11, 2016 

 
 

 
 

 
REQUEST 

• Appeal of a written interpretation which states that operating hour restrictions in Land Development 
Code Section 4.1.6 only apply to portions of the subject property within 100 feet of a residential use or 
zoning district.  

 
 

CASE SUMMARY/BACKGROUND/SITE CONTEXT & LAND USE/ZONING 
DISTRICT/FORM DISTRICT TABLE 

 
Pursuant to KRS 100.257 and 100.261 the Board of Zoning Adjustment shall hear appeals of an official action, 
order, requirement, interpretation, grant, refusal or decision of an administrative official, zoning enforcement 
officer or code enforcement officer.  Appeals must be taken within 30 days of the official action.  Action in this 
case is deemed to be October 5, 2015, when the appellant became aware of the existence of this 
interpretation, which dates to March 4, 2014.  Representatives for Swift submitted the Conditional Use Permit 
application, with which this appeal is associated, to Planning and Design Services (PDS) on February 3, 2015. 
 
The appeal generally asserts that the Director’s interpretation (Attachment 3 – page 7 of 44) contradicts the 
text of LDC Section 4.1.6, and that the operating hour restrictions of that Section apply to the entirety of Swift’s 
Cabel Street property, rather than to the area of the site within 100 feet of a residential use or zoning district. 
 
Section 4.1.6 reads in full: 

 

Case No: 15APPEAL1008 
Project Name: Swift Noise Standards Appeal 
Location: 151 & 201 Cabel Street 
Owners: Swift Pork Company 
  Louisville Gas & Electric Company 
Appellant: Jon Salomon on behalf of the Butchertown 

Neighborhood Association and Andrew S. 
Cornelius 

Jurisdiction: Louisville Metro 
Council District: 4—David Tandy 
Case Manager: Brian Mabry, AICP, Planning Coordinator 
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Please refer to the Staff Reports for case 14CUP1003 for additional information on the Cabel Street property in 
regard to Site Context and the Land Use/Zoning District/Form District Table.  Refer to Attachment 4 (page 9 of 
44) for a depiction of the 100-foot buffer area, as it applies to the subject property, as interpreted by the 
Director. 
 

PREVIOUS CASES ON SITE 
 
14CUP1003 
This Conditional Use Permit case is currently under review by the Board of Zoning Adjustment.  The request is 
to allow a potentially hazardous or nuisance use (proposed staging lot for trucks and trailers in an M-3 zoning 
district). 
 

TECHNICAL REVIEW 
 
The appellant submitted a Statement of Appeal detailing the grounds for the appeal.  The following are Staff’s 
responses to specific objections referenced in this statement. 
 
Summary of Appellant’s Objections Staff’s Response 

The appellant questions whether the subject written 
interpretation is valid or official because:  
 
(1) The PDS Director did not authorize a staff member to 
interpret the provision in question as it relates to the Swift 
CUP request.  
 
(2) The interpretation does not appear on official letterhead.  
 
(3) The interpretation was not made generally available to 
the public.   

 
The interpretation is valid and official because:  
 
(1) Emily Liu did indeed direct Brian Mabry to apply the 
existing interpretation to 15CUP1000 and she will testify to 
that fact at the Appeal hearing.  
 
(2) The PDS staff frequently relies on hundreds of 
interpretations in the form of hard copy files and digital files 
that are in various formats, ranging from Word files, to 
PDFs, to emails.  Some of these interpretations are with 
letterhead and some are without.   
 
(3) Kentucky Revised Statutes (KRS) 61.870 defines public 
records as “all books, papers, maps, photographs, cards, 
tapes, discs, diskettes, recordings, software, or other 
documentation regardless of physical form or 
characteristics, which are prepared, owned, used, in the 
possession of or retained by a public agency…”  KRS 
61.872 further states that, with a few exceptions, all public 
records are available for inspection by anyone.  Counsel for 
Swift requested an interpretation on the matter and very 
quickly received it. An interpretation not generally 
distributed by the government agency to potential 
stakeholders should not invalidate it or make it unofficial.   
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Summary of Appellant’s Objections Staff’s Response 

The appellant claims that the language of 4.1.6 is clear and 
plain enough to not need a written interpretation.  

 
For various reasons, applicants request, and Staff provides, 
interpretations for provisions across the spectrum from 
clear to murky.  Staff judges the provisions at hand to be 
somewhere in the middle and worthy of a written 
interpretation. 
 
In fact, the provisions in 4.1.6 are complex enough to 
warrant some discussion in case 14DEVPLAN1000, at the 
Planning Commission hearing on March 6, 2014.  The 
Commissioners questioned the Staff case manager on the 
methodology of the measurement and his reply, as shown 
of Attachment 5 (Page 12 of 44), aligns with written 
interpretation in question.   The Planning Commission 
unanimously approved 14DEVPLAN1000 at the hearing. 
See pages 12, 14, 19, 25, 26, 32 and 38 of 44 of the 
attached minutes for relevant parts (highlighted in yellow).  
 

The appellant claims that the restrictions in 4.1.6 apply to 
the entire site if any portion of the site is within 100 feet of a 
residential zoning district, residential use, or mixed use 
development containing a residential use. 

 
The appellant’s claim confuses “site” with “use.” Over 10 
definitions in chapter 1 of the LDC distinguish between the 
terms “site” (or “parcel” or “property” or variations thereof) 
and “use”.  For example, the definition of Blood/Plasma 
Center reads, in part, “The collection of blood/plasma as a 
principal use on a property…” The definition of Land Use 
reads, in part, “A description of how land is occupied or 
utilized…”  While the terms are interrelated, nowhere does 
the LDC state that the terms “use” and “property/site/parcel” 
are synonymous.  
 
Therefore, where the preamble of Section 4.1.6 states, 
“The following operating hour restrictions shall apply to all 
uses that are in 100 feet…” Staff interprets term “use” to 
mean activities taking place on specific parts of the site, not 
the entire site itself.   
 
Section 4.1.6.B states, “This restriction shall also be 
applicable to the idling of any heavy or medium trucks on 
the site…”  Staff maintains that the preamble sets the 
parameters for where the noise standards apply, 100’ from 
residentially zoned or used property. “Site” means the 
specific parts of the site called out in the preamble where 
various uses are prohibited from taking place.   
 
Finally, if the operating hour requirements applied to the 
entire subject property, then there would be no need to 
mention the 100’ applicability area in the regulations.  The 
regulations would just say that the operating hour 
restrictions apply to sites adjacent to a residentially zoned 
or used property.  See Section 4.5.6.B (Attachment 6 – 
Page 44 of 44) for provisions in the LDC that are written so 
that the subsequent restrictions apply to the entire subject 
property when adjacent to a residential use or zoning 
district.  
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STAFF CONCLUSIONS 
 
Based upon the file of this case, this staff report, and the evidence and testimony submitted at the public 
hearing, BOZA must affirm or reverse, in part or in whole, the subject written interpretation.  
 
 

NOTIFICATION 

 
 

ATTACHMENTS 
1. Zoning Map 
2. Aerial Photo 
3. Written Interpretation (From Emily Liu on March 4, 2014, and from Brian Mabry, as applied to 

14CUP1003, on September 30, 2015) 
4. 100’ Buffer Map 
5. Planning Commission Minutes for Case 14DEVPLAN1000 on March 6, 2014 
6. Section 4.5.6 of the Land Development Code, Written so that Restrictions Apply to Entire 

Subject Site 
   

Date Purpose of Notice Recipients 
11/20/15 Hearing before the Board of 

Zoning Adjustment 
Legal advertisement in the Courier Journal 

12/23/15 Hearing before the Board of 
Zoning Adjustment 

1st Tier Adjacent Property Owners 
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ATTACHMENTS 
1. Zoning Map 
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2. Aerial Photograph 
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3. Written Interpretation (From Emily Liu on March 4, 2014, and from Brian Mabry, as applied to 
14CUP1003, on September 30, 2015) 
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4. 100’ Buffer Map 
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5. Planning Commission Minutes for Case 14DEVPLAN1000 on March 6, 2014 
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6.  Section 4.5.6 of the Land Development Code, Written so that Restrictions Apply to Entire 
Subject Site 
 
 

 
 
 
 
 
 
 


