
Non-Conforming Rights Application for

6603 River Road, Prospect KY 40059



Threshold Question
• The Staff Report seeks to have the Louisville Metro Board of 

Zoning Adjustment determine if Abandonment of 
Nonconforming Rights for 6603 River Road has occurred.

• Applicant intends to Review the Following Relevant Factors
• Kentucky Statutory Law

• Regulatory Law

• Case Law 

• Facts Surrounding Use 

• Intention of the Owner

• Other Factors for the Board’s consideration 



Statutory Law
• KRS 100.111 – Nonconforming rights - structure lawfully existed 

before adoption of zoning regulations

• KRS 110.253(2) – Board can permit a change from one 
nonconforming use to another if the new nonconforming use is 
in the same or more restrictive classification.
• Club or Lodge would require OR-2 
• Office only requires OR-3

• KRS 110.253(2) - Determining Factor for granting a change from 
one nonconforming use to another:  It is allowable if it will not 
“change the character of the neighborhood or detract from the 
enjoyment of value of property in such neighborhood”. 



Regulatory Law – Land Development Code

• LDC 1.2.1 Definition of Abandonment – no intent to continue 
use or resume use within a reasonable time

• LDC 1.3.1 Nonconforming use structure shall not be 
expanded or relocated



Case Law
• In Dempsey v. Newport Board of Adjustments, Ky. App., 941 S.W.2d 

483, 485 (1997), the Kentucky Court of Appeals noted that while a 
nonconforming use may be deemed “undesirable” by some citizens 
“[i]t nevertheless constitutes a legitimate, vested property right and 
clearly enjoys broad constitutional protection .  .  .  Vested property 
rights are not easily lost or voided.”

• In Holloway Ready Mix Company v. Monfort, Ky., 474 S.W.2d 80, 83 
(1971) the Court concluded that a ten-year period of non-use of a 
quarry was sufficient to show an intention to abandon, particularly, 
when coupled with testimony from one of the owners that he had 
told neighbors his company had no intention of operating

• Controlling Factors that the Board Should Consider:  Facts and 
Intention of the Owner



Facts

• We traced the ownership of property back to 1906 – Always 
Nonconforming (see Slide 8,9,10,11,12)

• Before Mr. Smith acquired and remodeled, PVA records 
indicate “General Office” (see Slide 13)

• Mr. Mercurio contacted the current General Office of the 
Masons, downtown Louisville, 502-893-0192, Roberta on 
one occasion and Jamie on another occasion provided 
general information and contact information for current 
Secretary of Lodge 456, Wesley Mertz 502-758-2457, we 
learned that 6603 River Road had offices, likely used by 
officers, also had a meeting hall. 



6603 River Road

Property Transaction Record and Details Going Back to Before 1944

• Deed, Dated August 10, 1906, Deed Book 650, Page 81 

• Grantor:  Board of Education for Jefferson County for School District #50 of Jefferson County Kentucky

• Grantee:  Board of Trustees of Harrods Creek Lodge, No. 456, Free and Accepted Masons 

• Conveyed: land and the building

• Deed, Dated December 14, 2005, Deed Book 8755, Page 175

• Grantor:  Board of Trustees of Harrods Creek Lodge, No. 456, Free and Accepted Masons 

• Grantee:  Board of Trustees of Crescent Hill Lodge, No. 820, Free and Accepted Masons

• Conveyed:  land and the building

• Sale Price:  $1.00, but Assessed Value is set forth in the deed to be $50,200



• Deed, Dated August 1, 2006, Deed Book 8884, Page 167

• Grantor:  Board of Trustees of Crescent Hill Lodge, No. 820, Free and Accepted Masons

• Conveyed:  land and the building

• Grantee:  Charles E. Smith and Rita G. Smith

• Sale Price:  $125,000

• Deed, Dated May 4, 2011, Deed Book 9731, Page 14

• Grantor:  Charles E. Smith and Rita G. Smith

• Grantee:  Commonwealth of Kentucky

• Conveyed:  .0442 acre triangle of land needed for East End Bridge 

• Sale Price:  $42,700

• Deed, Dated October 9, 2019, Deed Book 11539, Page 76

• Grantor:  Charles E. Smith and Rita G. Smith

• Grantee:  Mark Mercurio and Lora Mercurio 

• Conveyed:  balance of the land and the building

• Sale Price:  $300,000











Intentions of Mr. Smith Who Acquired the 
Building From the Masons and Remodeled It
• Sworn Affidavit of Mr. Charles Smith:   (see Slide 15)  

• Had no intention to abandon any property rights, to the contrary, made efforts to 
preserve Nonconforming Rights

• Did not believe that he was changing the use – Masons used it for office, he planned 
to use for office

• He took out building permit, did not expand the footprint or location of the building, 
followed the permit and received all approvals

• He visited with Planning and Zoning to learn that he must not expand the footprint 
or change the location of the building to preserve Nonconforming Rights

• He worked with River Fields on the facade design and incorporated requested 
features into the design

• River Fields Email – demonstrates open correspondence between Mr. 
Smith and River Fields as the time of the remodeling  (see Slide 16)







Other Things for the Board to Consider

a. 10-Year Rule – KRS 100.253(3)

i. Does not apply in Jefferson County because we have the Board 
to make fair determinations for its citizens, but in most other places 
in Kentucky

ii. If nonconforming property has been in existence for at least 10 
years, and has not been subject of any adverse action, it is deemed 
to have nonconforming rights

iii. In this case, since remodeling in 2006, there has been no adverse 
action until 2020 – 15 years. 



Other Things for the Board to Consider

b. Purchaser in Good Faith –

Prior to purchasing the building in 2019, Mr. Mercurio had been a tenant in 
the building and operated his office out of 6603 River Road for 9 years.  
During the entire time, there were no adverse actions.  When Mr. Mercurio
purchased the property, his lender did not raise any issue about zoning and 
granted a commercial loan on the property.  All of the utility bills that Mr. 
Mercurio saw before and after his acquisition were at commercial rates.  
Consequently, it was reasonable for Mr. Mercurio to believe that the 
property had nonconforming and/or commercial rights.  At this point in time, 
it would be grossly unfair to force Mr. Mercurio to relocate his business and 
to ask him to find an alternative use for the building, after having conducted 
his business and made his living in this location for more than 10 years.  (see 
Slide 20, 21,22)



Other Things for the Board to Consider

c. Good Neighbor –

Mr. Mercurio has only one immediate neighbor.  The property is bound 
on one side by the East End Bridge and on the other side by Creekside 
Landing Marina.  The owner of Creekside Landing has submitted an 
affidavit in support of Mr. Mercurio being able to continue to own and 
operated 6603 River Road as an office.  (see Slide 23, 24)

d. Has Never Been Residential Use –

This property, as far back as we have been able to trace it (pre-1906) 
has always been nonconforming.







Mailing Address

Owner

Parcel ID

Land Value

Improvements Value

Assessed Value

Approximate Acreage

Property Class

Deed Book/Page

District Number

Old District

Fire District

School District

Neighborhood

Satellite City

Sheriff's Tax Info

County Clerk

8751 ESTERO BLVD APT 704, 

FORT MYERS BEACH, FL 

33931-5158

SMITH CHARLES E & RITA G 

000600670000

$76,390

$184,060

$260,450

0.8735

445 COM OFFICE

8884 0167

500020

21

Anchorage Middletown Fire & 

EMS

Jefferson County

90 / COM NE JEFFERSON 

COUNTY 

Jefferson County

View Tax Information

Delinquent Taxes

6603 RIVER RD 

Details & Photos

OFFICE BLDG

JEFFERSON COUNTY PVA

Use Description

Year Built

Basement Area

Basement Finished?

Construction Frame

Stories

Above Grade Sq Ft.

OFFICE BLDG

1947

0 sq. ft.

No

Wood Frame

2.00

3,024 sq. ft.

Property Details

Photos

BEFORE

AFTER



A - 6603 River Road

B - Commonwealth of KY

C - 6615 River Road, Stephen W Rauh Jr 

D - KY Transportation Cabinet

F - Harrods Creek Land Management

G - 6600 James Thompson Jr

H - 7001 Michael J. Fleitz

PO Box 58, Harrods Creek KY 40027

Harrods Creek Land Management 

Association, LTD.

4165 Westport Road, Suite 103 40207

James Thompson Jr.

3310 Nutmeg St

San Diego CA 92104




